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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 
Meeting held in the Board Room, 6th floor, 


The Frost Building, Queen's Park, Toronto, 
on Friday, November 29, 1968. 


PRESENT 

Mr. I.M. Macdonald (Chairman) 
Prof. A. Brady 
Prof. J. Conway 
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Prot. Py Wy, Fox 

Mr. G.E. Gathercole 
Rev. Dr. L. Matte 
Prof. J. Melsel 
Prof. &. Mecwhinney 
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In attendance for part of morning session:- 
MrepnAnR.«Dick,,.Q.C., Deputy Attorney General 
Mr. D.W. Stevenson) 
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--- At 9:HO a.m. 


THE CHAIRMAN: Gentlemen, we might 
begin the meeting today. I would report on 
the status of attendants or non-attendants. 

We have regrets today from Messrs. Seguin, 
Creighton, Lederman and Gathercole. 

IWalise have to report, with regret ,:two 
resignations from the Committee, which brings 
the total number of departures to three from the 
time the Committee began in February 1965,° when 
we had eighteen members of the Committee. Mis 
Justice Laskin left us in that year, as you 
recalls Then a few weeks ago I had a letter 
from Cliff Magone, saying that his health was 
really not up to his carrying on with the 
Committee, and with great regret he- asked to be 


relieved of those responsibilities. I have 


‘written to him on behalf of. the Committee, as 


has the Prime Minister. 

Then just two days ago Dean Dillon, 
Who has since become involved in a number of 
other obligations, both internal and external 
to the university, has found that his time 
has been imposed upon further and he, with 
Great regret, asked to be relieved from the 
Committee. He also asked me to convey to the 


Committee how very much he had enjoyed his 
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participation, and how much he had aporeciated 
the fellowship and the work that he had been 
Privileged to participate in. 

That reduced our number to fifteen. 

As you know, for this current academic, autumn 
term, Professor McIvor is in the United Kingdom, 
but will return to us in the New Yer 

I would also like to welcome the Deputy 
Attorney-General, who is kindly joining us for 
this morning. He and I, as you know, are the 
two Ontario delegates to the Continuing Committee 
of Officials, and I think we are perhaps both 
going through an interesting transition in the 
direction in which our thoughts have been moving. 

Me 2K: It is a very apt Geseripvion 
of what I am doing. 

THE CHAIRMAN: AS a result, in, that 
Committee, we may end up in the same position in 
which the other verson began. I don't mean 
position in terms of responsibilities within the 
Ontario Government, I trust. 

MR, DICK; Our attitude towards the 
developments. 

PROF. McWHINNEY:. Will you later explain 
to us the present position and the previous 
position? 

THE CHAIRMAN: I think it may evolve 


during the course of the day. 
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I think Mr. Greathed would like to 
introduce a new member of his staff in the 
Secretariat. 

MR. GREATHED: Mrs Chairmen; I> just 
fnebodibs to-the members Mr.’ David Hobbs, 
sitting over by Gary there. David-comes to us 
from the University of Toronto and from Yale, 
and most recently has spent a year teaching. at 
Neuchatel. We welcome him very much to the 
etait: He°is going to bé working’ in the 
Cultural and educational side with Charles Beer 
and Coleen Malone. 

THE CHAIRMAN: Could the staff explain 
why we are on candid microphone, as the expression 
goes? 

MR. GREATHED: Yes. Some time aso 
i ake Pettst "asked whether he mircht have this 
microphone here to put some of the proceedings on 
“tape, because sometimes he does not pick up every 
word that the members say. 

THE CHAIRMAN: In this day and age these 
datices are sometimes intimidating or disconcert 
ing, and I thought I 
Might just enquire if any of the Committee --- 

BR. FORSEHY= Perhaps we should have the 
Deputy Attorney-General inform us of our rirhts. 
(Laughter) 
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Started my recorder. 

THE CHAIRMAN: The Prime Minister is 
very much hoping to join us briefly at some 
time this afternoon. He is sandwiched between 
festivities that are associated, on the one hand, 
with the Grey Cup Festival, and, on the other 
hand, with the one hundred and fiftieth 
anniversary of the birth of George Brown. So 
he is trying to extend his activities over’a 
wide sweep of history today. There are 
celebrations this morning which we shall 
undoubtedly hear about 11 o'clock, coming in 
through the windows. He would very much like 
to have a brief informal chat with you this 
afternoon if time permits, to fet your views 
on current developments. 

PROF. McWHINNEY: What time rourhily, 
do you expect? 

THE CHAIRMAN: JI think it would be 
propabply '24o" clock. 

PROF. McWHINNEY: But.it would be. 
before, say,°3:30 or 4? 

THE CHAIRMAN: Yes. His hope is to 
come richt from lunch, and it would be around 
ahh om Na ae ee 

Are there any questions on the 
procedural front, or can we move on to the arenda? 


Item 2 is the report on the meetings of 
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the-'Continuine’ Committee of wriwetete “and + 
ask Mr. Stevenson, Mr. Greathed and Mr. Dick 
if they wish to make any observations on the 
work of the Committee. 

So far the Continuing Committee of 
Offictals has met four times, in May; July, 
September and November. It will meet again 
for three days next week, which will be the 
fifth and final meeting before the prime 
ministerial meeting in the week beginning 
December 16th. 

I think the Committee, if nothing else, 
is setting a new record for the transmission of 
Paper, which is something of an achievement in 
this day and age. : 

I might ask Don or you, Ba, “revi 
would like to report in sreater deteil on the 
actual working operations. 

MRS “STEVENSON: Maybe I ean take it 
into one more deserregation in detail and Fa 
can take it further, or Rendell. 

Since we last met, of course, there was 
a very "short meeting interrupted by the death 
of Premier Johnson, at the end of September. 
That meeting got the Continuing Committee nicely 
into some of the discussion on the basic 
objects of confederation, centred around two or 


three propositions sent in by the Government of 
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Quebec, the Government of Ontario and the Federal 
Government. This subject was taken un again in 
the meeting of the Continuing Committee ; 
November 7th, 8th and 9th, by which time a number 
of other provinces had entered into the proposition- 
preparing phase. We now'have, I think, all 
provinces except tworwho have prepared and 
submitted to the Committee propositions on some 
of the nine major classifications for 
constitutional review. 

THE CHAIRMAN: That is» Prince Edward 
Island and British Columbia? 

MR. GREATHED: Manitoba. 

MR. * STEVENSON: Prince Edward Isiand and 
Manitoba have none. British Columbia have two 
propositions: which really cannot be«calied 
propositions. 

THE CHAIRMAN: And one whith appeared in 
the newspaper. 

MR. STEVENSON: Excerpts from one ofMr. 
Bennett's speeches. 

THE CHAIRMAN: One additional one from 
the newspaper yesterday. 

MR. STEVENSON: Right. Just before the 
November meeting we received ten or eleven 
propositions from Alberta, all of which I think 
are obviously pretty well direct from the Premier 


himseif. They related mostly to the question of 
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entrenchment of fundamental rights and the 
position taken pretty strongly apainst, and 
also entrenchment of languare rights with much 
the same basic tenor, also very much against 
any guarantees, legislative or constitutional, 
of language rights. 

I think somewhat the same can be said 
for some of the propositions which cane from 
Saskatchewan for the first time for our. 
November meeting. 

The Federal Government added a number 
of propositions. af, its .own. It withdrew a-~ 
eames dion it had previously presented on the 
Bill of Rights, and it presented in its steac 
a more detailed set of propositions. I 
guess that accounted for the new one since the 
last meeting. 

The discussion on November 7th, 8th 
and 9th centred around a draft report which will 
be discussed again in our meetings next week tn 
Ottawa, which will be presented by the Committee 
to the Premiers and Prime Ministers at their 
“meeting on December 16th; also a report of 
the Official Languages Sub-Committee on which 
.Charles Beer sits for Ontario. I think he 
might tell us a Little more about that later. 

Then on the classification for review 
of the basic objects of confederation, the 


question of fundamental rights, T suppose, took 
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up a day and a half of the three davs. 


Rendell Dick can report more fully on that, but 


we found it a most stimulating discussion, with 


viewpoints on both sides of the question being 
expressed very cogently. 

By the end of the meeting we had pot 
ourselves into the constitution of the Centra } 
Bovernment, but I think only on the frinees. 
We expect that next week there will be some 
discussion on the senate, the Supreme Court. . 
and on at least the principles to be followed 
in a discussion of the distribution of powers. 

I think that covers it as far as a 
description of what happened, without going 
to anything of the flavour. Ed, what did I 
miss? 

MR. GREATHED: I don't think TI have 
anything to add to that, Mr. Chairman. There 
is one point I might just make to which Don 


referred indirectly. 


The Sub-Committee on Official Languages, 


which 1s the only sub-committee which is being 
struck by the Continuing Committee of OrrecraLs 
has met twice now, once in July and once in 
October and, as Don said, our representatives 
on that Committee are Mr. Beer and Mr. Omang. 
who is the Executive Director of Personnel 


and Development in the Department of the Civil 


Service and whose responsibilities encompass 
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the French language training programme within 
this Government. 

THE CHAIRMAN: Do you want to add 
anything on this, Charles? 

MR. BEER: I. don't. think there is a 
preat;i deal to add. At the November lst 
meeting of the Cultural and Educational Sub- 
Committee we discussed briefly some of the 
points arising out of the Sub-Committee on 
Official Languages, and in Professor Brady's 
report he will touch on some of these things. 

Perhaps, the only major point to make 
is. that-I think it is obvious now that on the 
concensus of language rights there will be a 
certain amount of difficulty in getting 
national agreement from all the provinces, and 
that this is perhaps the most serious problem 
that faces the Sub-Committee on the issue of 
language rights, and I think there is going 
to be perhaps a movement towards looking at 
individual cases and trying to solve problems 
more,.on the basis,of.the way Ontario has been 
approaching it, trying to isolate certain 
problems ,.such,as,education, ecivil.affairs 
and what-have-you, rather than trying to 
hammer out at the present time an agreement on 
the more fundamental acceptance of lanruare 
rights. 


PROF: SYMONS: Mr., Chairman, has 
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there been any Progress or is there anything to 
report on work on the national capital? 

THE CHAIRMAN: I think I might ask 
Mr. Stevenson, who is one of three Ontario 
representatives on that inter-fovernmental 
committee, to comment on that. 

MR. STEVENSON: I think we were 
meeting in September on the same day that the 
Advisory Committee last met. At that time 
the representatives of three fovernments 
agreed on a preliminary report to their prime 
ministers. They recommended the basic 
Structure of a tripartite organization which 


would be concerned with the future develop- 


ment of the capital region. This report went 
to the three prime ministers. They are 
each considering it. There have been a 


number of telephone conversations between 
capitals since then. The prime ministers 
themselves may be meeting on it durine the 
constitutional conference. I am not sure 
whether they will have an Opportunity to get 
together on it before that, but certainly we 
hope that they will arrive at a decision 
fairly soon; so that when the Ottawa-Carleton 
regional government comes into effect in 
Ontario on January lst it can be fitted into 
the framework which is agreed on for the 


capital area as a whole, though unfortunately we 
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are not quite sure yet what the final outcome 
will be. 

In the meantime the Quebec cabinet 
has discussed the Dorion Report on the integrity 
of Quebec's territory, and I gather that it 
takes a view which goes against some of the 
recommendations in our report, which I am sure 
is creating some problem down in Quebec City now. 

PROF. SYMONS: Just one more question 
Onewoat. Lf of may. How will Professor Rowat's 
rese@arch and report fit into this? It sounds 
to me as though the work he is gsOing to be able 
to do on that may really come after the decisions 
have been pretty substantially reached. 

MR. STEVENSON: I think essentially we 
have released Professor Rowat from his 
commitments, because he felt that he would not 
be able to come up in any short period with 
research that would be directly applicable to 
what we were doing. In the meantime he was 
giving to this other commission on students, 


universities, and we felt -- and he felt -- that 


he probably could not do us justice in that other 


area. 
PROF. SYMONS: Thank you. 
THE CHAIRMAN: As I say, we will be 
meeting again next week to go over what is a 
very, very interesting but what appears to be 


a never-ending task, of sorting out all these 
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propositions and discussing all the implications. 

I think the future work of the Continuine 
Committee of Officials will be very much suided by 
the character of the December Constitutional 
Conference and also instructions, of enurse, that 
come ‘back to the Committee from that meetinge. 

My own view of the Continuing Committee 
of Officials is that we should be working on 
fairly quickly to some committee work where we 
can pet down to more specific matters and awav 
from some of the peneral considerations. 

PROF. McWHINNEY: Arevyou gest impe-—- 
What tame ‘youhgolneetoe teall it? °4+laneoffieials' 
concensus; vdeo you*detect what I would call a 
professional census emerging in the Continuings 
Committee of Officials on certain sugiects: or 
are you'in fact getting really reflections of 
individual governments' positions, the 
‘governments to which the officials belonr? 

THE CHAIRMAN: I would say it is more 
the latter. Ie think the’ road to harmonization 
is still a lenethy one. 

MRO DICK : Andonge ones IT was roinge 
to say, Mr. Chairman, when you mentioned, to my 
mind they are entirely fovernment positions. 

The one that bothered me more than anything else 
in the way of presentation is the submission of 
the Federal Government of the proposition on 


the Charter of Human Rights, Bill of Riehts, and 
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SO on, in which the Federal preposition is 
completely repudiated by our own Prime Minister, 
as stated at the prime ministers’ conference in 
February where he had indicated a rraduallv 
developing approach, and where the Federal 
Government in its stone-headed way just went 
entirely the other way and injected, into their 
propositions everything they had originally 

Said with a complete disregard for what had 

been said at the prime ministers' conference. 

I think perhaps the provinces, or 
many of them, have adopted somewhat the sanie 
attitude: they are Stating positions they 
have already indicated, and very strone and 
what appear to be rather determined positions 
on things such as the entrenchment of 
linguistic rights, as from the Western 
Provinces. 

PROF. McWHINNEY: ity dee peallywodin @ 
way then simply a reproduction, perhans in 
technically more scientific language or 
technically more sophisticated language, of 
the confrontation of the heads of rovernments 
at the open, televised conferences. 

Mie DICKs It appeared that way to 
me, certainly from the Federal proposition. 

PROF. MCWHINNEY: I think what would 
have interested us in our professional 


capacity is if there had been a trend the 
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other way, that the officials répresentine the 
technical expertise had found common sround 


perhaps transcending the provernments' VOSS Dc rOns 


MR: DICK: We volunteered in the matter 
Of Baume cin cos PePor ans tance: and I turned 


Tan's hair grey in having taken major strides 
from my original Magna Carte PoOstoLron. 

PROF. McWHINNEY: You have been seeing 
Paul Martin's barber, Tican’ssef 

MRac DICK: And suggested, vou know, 
modifications from the Federal nosition with 
respect to an entrenched Bill of Riehts on 
certain aspects, at the Sugrestion of our own 
Prime Minister, to see if there were some middle 
fmround in here: burl “did net "see anything 
volunteered from any other province or the 
Federal Government which indicated that tyne of 
thing. 

MR. STEVENSON: We “Hileint *sae =i § 
Chairman, that what has bothered us most in the 
discussions so far has been that there is this 
very tendency to repeat the already—announced 
Statements of nolitical leaders. 

Two or three of the provinces have been 
making a determined effort to pet the officials’ 
meetings into a much more seminar Style of 
discussion format, whereby provirices’ do ‘not’ take 
firm stands. 


The Province of New Brunswick, for 
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instance, sent in quite a mass of propositions 
before our very first meetine, which obviously 
had not been fully cleared throurh their own 
&Sovernment; and they are quite concerned now 
because they had regarded these propositions 
as theirvtentative offering to a discussion, 
and they find from some of the other governments, 
particularly the Federal Government, nothing is 
put forward until it has been fully cleared by 
Cabinet., andeityleekaras if it is stakingjan 4 
much more rigid position. 

SO;ene.of our,major. contributions, -1 
think, has been to attempt to get it back 
into a give-and-take operation. We withdrew 
most of our propositions and replaced them by 
other ones before the September meeting, as an 


indication of how our own positions were not 


that rigid, 


16. 


PROF. »McWHINNEY: May beuit sLsi.aiwrong 
interpretation, but I felt -- what would one call 
it? -- a more conservative approach became evident 


in this latest group of propositions than what 
I had felt was evident in either of the earlier 
papers+or discussions. I assume this was in 
response to the give-and-take you mention. 

THE CHAIRMAN: I think there are two 
quite sharp procedural nroblems and differences 
of opinion procedurally, and Don has mentioned 
one: a difference between the view of those 


who wished to say that the task of this Committee 
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is not to negotiate positions already taken on 
behalf of their sovernments, but rather to 
search out together in a collective manner what 
kind of changes would be avpronriate, and then 
go about our various tasks in our governments 
by way of advising and working with our 
political leaders to try and assist them in 
moving to some concensus positions, which would 
then emerge at the full conference. 

This, however, is not universally 
accepted, and I have been quite concerned that 
we are “moving ”™back Into the same'old busbness 
where you are going to ret action and reaction 
to firm, stated positions, rather than working 
up to some sets of options upon which the 
political people can then nesotiate. 

The second procedural difference is very 
strong, and I think that is the consideration 
about the appropriate order in which these 
matters should be treated. There are just 
very different opinions about what is the 
appropriate order for the treatment of the various 
subjects. 

For example, the Federal Government 
has committed ItselPf! very 'strongly 'to ithis 
view id it should deal first with entrenchment 
of rights and with language questions, and then 
go on to institutions, and finally come to 


distribution of powers. 
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Other provinces, including our own, have 
taken a variation on that approach, not necessarily 
that one should do other thines first and other 
things second, but rather that we Should be 
working on all fronts Simultaneously, particularly 
through sub-committee Structures, that will bring 
out some possible inconsistencies: nointine out 
that your attitude, a eovernment's attitude. a 
provincial premier's attitude on an entrenched 
BLT or Rieies might be very, very different 
He reve ties upon what were to hannen or what were 
likely to happen in a number of other areas of 
constitutional revision. 

—out 

So that my own concern through/has been to 
maintain this organization as rlexioly ena as 
openly as possible; and I have been more than 
Once quite concerned about the little nattern 
of rigidity descending upon discussion. hi 
think 1f that is going to be true at the level 
OL eles ey tt is rpoing to be a fortiori true 
at the level of the prime ministers, but we 
shall see. 

PROF. McWHINNEY: I think perhaps this 
discussion is interesting from the SCoenwc Lie 
Viewpoint of political science and the lawyers -- 
the effect if you wish; UP wat’ Max Weber used 
to call the special skill eroups' contribution 


of their own technique, having an influence on 


development of substantive ideas. 
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When vou mentioned the New Brunswick 
delegation, for example, I think I made the 
comment last day that the New Brunswick deleration 
really was not a Group of officials: you had the 
publicists mixed up with the OFPIETALS . 

On the other hand, if the officials are 
likely just going to express government positions 
and cannot get beyond this, it may well be that 
this is the best use of Your time se erricizis, 
It may be that one should have the eontronpation 
of the heads of State, the Government. 

THE CHAIRMAN: Maybe, 

Meeks Mr. Chairman, I wonder if T 
might leave this arena. We have collective 
bargaining going on with the Government upstairs. 
and we are considering the union's submission on 
a fringe benefit package, and I have _to go up and 
protect our interests there for a short while. 

THE CHAIRMAN: While, paar ot, 
would you give my apologies to Carl Brannan? 

I was invited up there. 

Ps LLC Ks I will carry both our bars 
ud there. 

THE CHAIRMAN: I think we have a common 
interest in. that matter. 

BOR | DECK: You are right. The only 
thing that appeals to me is that Six weeks holiday. 
(Laughter) 


PROF: McWHINNEY: We will have the 
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Opportunity of hearing Rendall on the Bill of Rights 
issue. 
THE CHAIRMAN: Yes, he will be back. 


He is talkine about Civil Service rights, right 


now. 
MR. STEVENSON: Fundamental rights. 
THE CHAIRMAN: Perhaps we might go on 
to Item 3. I realize how hard everyone has been 


working in the Sub-committees and task forces of 
this Advisory Committee, and how much time has 
been spent, and how much gS00d work has been 
coming forward. 

As I mentioned before, now we are right 
into the business of dealing with constitutional 
change and other matters, and this is reably the 
place where the contribution of this Committee, I 
think, will be most apparent. 

There are two areas that have been 
particularly active in recent weeks —- the 
Cultural and Educational Sub-Committee, and the 
Distribution of Powers Task Force. I believe 
there are matters that should be reported upon 
and should be carried forward from this 
Committee now at this Stage. 

Professor Brady, are you soing to renort 
on the first item, if you would? 

PROF? BRADY: Yes: rte “Cut ura? 


Sub-Cammittee and the Task Force on Biculturalism 
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and Bilingualism held a joint meeting on November 
Late It was thought it would be well, since 
both of these Committees actually were interested 
in much the same thing, for them to meet together 
and to review developments in cultural and 
educational affairs since last Spring when there 
were meetings of both of those Committees, at 
that time separately. 

We have a full agenda this mornings, anda 
I shall not attempt to describe all the matters 
discussed. 

There was a review of what occurred 
during the last four or five months, interesting 
things. The most important event in the meeting 
was the discussion for more than two hours with 
Professor Rathe, the director of the cultural 
and educational exchange programme.” He outlined, 
interestingly, all that had been attempted under 
his direction since he took the office about two 
years apo, and what his experience had been. 

As the result of his experience he had 
one major recommendation which he strongly urged, 
and which the joint committee discussed in 
detail, namely, the need for a formal cultural 
agreement or accord between Quebec and Ontario: 
to be extended to cents provinces. but" the 
initial action to be taken to have this accord 
between Ontario and Quebec. 


Professor Rathé illustrated in a practical 
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way how the absence of such ar accord ~- which 
Incidentally was originally recommended by 
President Symons in his report in the spring of 
1965 -- how its ‘absence was sometimes a source 

of much embarrassment to officials and 

individuals connected with the exchange programme, 
and how his own activity was not always as easy 

aS it might be if there had been an accord. 

As a result of the discussion with 
Professor Rathé, members of the joint committee 
instructed me, aS chairman, to write you stating 
that they strongly recommended tne “coriclusion 
of such an agreement at the earliest possible 
date, and that you would, we hope, convey this 
view to the Prime Minister. I have the letter 
in question which I shall submit to you now, Mr. 
Chairman. If you would like me to read any) OT 
Lt, 1 shell: do tam, 

THE CHAIRMAN: I think it might be of 
interest, Professor Brady, ‘if yow care to’. Lt 
is not too lorie 

PROF.’ (BRADY: Two and a half pages tony’, 
but I think the first paragraph probably I can 
drop since it refers to this joint necking that I 
have just described. 

v We believe that such an apreement, 
"signed by the Prime Ministers of 
"Ontario and Quebec, should be entered 


"into as soon as possible. 
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You will recall that at its 
"meeting of April 20 LOGS... the 
"Advisory Committee asked President 
"Symons to prepare a paper on this 
"question. The arguments and 
"proposals set forth by President 
"Symons in his report are as valid 
"today as in 1965. In part, he wrote: 
rt 'It would be appropriate for 

"the initial approach to the 
"Quebec Government for a 
"cultural and educational 
"exchange agreement to be 

: 'made at the highest bevel. and 

a 'it is desirable that this 
‘official approach be made as 
"soon as nossible. 

'The implications of the form 
"and procedure of an agreement 
"between the two provinces for 
"an exchange program should 
"recelve careful study. A 
"signed agreement in the form of 
‘an entente or cultural accord 
"might provide a framework within 
'which further discussion and 
"specific negotiations could 
‘take place. This accord mirht: 


" *(a) constitute a broad 
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, agreement. between Ontario 

: Quebec to initiate and 

} work together upon a 

: reciprocal program of 

i cultural and educational 

: exchanges: 

" (b) include srecific provision 

' for establishing a jofnt 

a Ontario-Quebec Committee on 

' which the bodies entrusted 

t by each province with the 

; responsibility for conduct- 

: ing its exchange program 
would be represented. 

: This joint committee could 

t act as a consultative body, 
and serve as a-sounding 

; board for ideas, and a 

. clearing house for the 

: various projects; 

' (c) provide for the establishment, 
: when appropriate, of a number 
: of other joint workine 

; committees to deal with 

: Specific matters. 

"The signing of such an acreement 
"or accord between the two provinces 
‘would lend weight and sienificance 


"to the exchange program and would 
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That is the end of the quotation from President 


Symon's report. Incidentally, every word of that 


has been forcibly demonstrated by what has occurred 


Since 26 


was written. 
% Much work has been accomplished by 
"Professor Rathe, the Director of the 
"Educational and Cultural Exchange 
"Program, in his two years with the 
"Department of Education. He has helped 
"to develop exchange programs in drania , 
"music, the visual and other arts. 
"Important steps have been taken in the 
“area of student and teacher exchanges. 
"Nonetheless, the lack of an official 
"agreement between Ontario and Quebec 
"has meant that the develonment of’an 
"organized and sustained exchanre pro- 
"gram has been seriously limited. 

, Since our report was presented in 
"1965 several new factors have been 
"added to the situation. in the past 
"year, the Confederation of Tomorrow 
"Conference, the Report of the Royal 
"Commission on Bilingualism and 
"Biculturalism, the Constitutional 


"Conference of Premiers and Prime 
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"Ministers, have all served to quicken 
"the progress of bilingualism both in 
"Ontario and in certain other vrovinces. 
"Yet this progress has not been 
"uniform throughout the country. 

z The momentum gained in the field 
"of bilingualism over the past year 
"must not be allowed to slacken, 
"especially in view of the advocacy 
"of unilingualism by certain rrouns 
"in Quebec. An Ontario-Quebec 
"cultural and educational arreement 
"would not only emphasize the rights 
"of the French-speaking minority in 
"Ontario, but also those of the 
"English-speaking minority in Quebec, 
"until such time as linguistic rights 
"can be more formally protected 
"throughout the country. For this 
"reason we urge the speedy conclusion of 
"a cultural agreement. 

e We believe that certain basic 
"principles, covering the use of 
"English and French in the Ontario and 
"Quebec educational systems and in 
"their administrations, should be 
"clearly stated in the agreement. In 
"addition, the agreement would be 


"considerably strengthened if it stated 
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"that the two provinces should rive 
"official recopnition to the Enelisn 
"and French languages, while they 
"recognised that English is the 
"majority language of Ontario and 
"French is the majority language of 
"Quebec. The provision of bilingual 
"services would thenbe made wherever 
"a sufficient number of the official 
"language minority would so warrant. 
. The rest of the accord could 
"follow the traditional pattern of 
"other such agreements, tye ae capetdet: 
"France, Quebec-France. try as 
"report, President Symons pointed out 
"many areas in which exchanges could 
"be developed. The many programs 
"which Professor Rathé has initiated 
"would also fall within the scope of 
"the agreement. 

i In conclusion, we believe that 
"an official agreement would forge 
"Important links between the two 
"provinces. It would serve as a 
"vehicle to bring together people of all 
"ages from Ontario and Quebec, and it 
“would make them aware of the artistic 
"creativity which exists in the two 
"provinces. These reasons, coupled 


"with the additional arguments we have 
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"outlined, clearly indicate that the 

"need for an agreement now is timely 

"and pressing. 

i I am taking the liberty of 

“sending a copy of this. letter to each 

"member of the Sub-Committee and of 

"the Task Force." 

I have used the collective term "we" 
throughout this letter. Collearues on the 
Joint committee, of course, did not see the draft, 
and I hope that they do not fina anything 
contradictory to their ideas in it. 

Pechank., Mr. Chairman. that 44 Rea Teloy 
COs PeEDORUVOr this Committed. 

THE. CHAIRMAN: Thank you very much. 
That recommendation will certainly. @6 forward, 

I might say that both between Ir. Robarts 
and Mr. Bertrand and between the respective 
fiicrads- in She: two povernments, there have 
been discussions in the last few weeks on this 
very Subject, and in fact to the pnoint where 
there have been draft agreements exchanged. 

tethirke tL t.inient toi sioe inappropriate, 
if the Prime Minister comes this arLerngons, if 
there is an opnortunity, to have some nreliminary 
discussion about that. We might as well seize 
the opportunity if it 1s there. 

In any event, I shall put this forward 


with the recommendation. I imarine vou would 
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like to have this recommendation go forward with 
the full support of this Committee, Professor 
Brady, this morning? 

frie. Seay. Yes ; “iyiceed™. 

THE CHAIRMAN: oo’ (hat Pentlent? oper at 
to discussion within this Committee, if there are 
other matters of support or dissent. 

PROP. PUN Speaking as one of the 
members of the Sub-Committee who has not seen the 
letter that Professor Brady'has just read, I would 
like to express complete agreement with what he 
Said. 

I think it also represents the unanimous 
opinion of our joint group, the cultural group 
and the Task Fortes, and’ I~ think"he-Has puerit 
admirably. 

the Only thine’ f* would-add WSs that ainre 
we met there have been accounts’ ih the’ Press of 
the possibility of Quebec entering into a 
cultural agreement of a nature similar to this 
with Louisiana. I think it would be a rreat 
pity if Quebec were to enter into an apreement 
with Louisiana before Ontario and Quebec had 
agreed to some such accord. 

THE CHAIRMAN: Do you think we might 
perhaps have a tripartite agreement? 

PROD. fua. It is a nice nlace to be in 
the winter, perhaps, but I just think somehow it 


is regrettable that we cannot have an accord 
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between two provinces which have So much in 
common, before one of the provinces has an 
agreement with a far distant state. 

MR. GREATHED: Pirnde@nt “dey. as 
Professor Fox perhaps knows, the draft of that 
agreement has been in the books for some vears. 

PROF. McWHINNEY: Which one? 

MR. GREATHED: Louisiana. 

PROF. McWHINNEY: Exchanres have been 
taking place for at least two winters. 

MR. GREATHED: Yes. 

PROF. McWHINNEY: I think, as our Chairman 
indicated, this is a big factor. 

THE CHATRMAN: I suppose Louisiana has 
had fewer financial problems than the other 
prominent French-speaking community off-shore. 
It may be a shift of interest soiling’ on. 

PROF. McWHINNEY: I know MeGill, 
University’ of Montreal, and Laval professors 
seem to want to fo down sometime between December 
and January to New Orleans and have been Lor 
several years. 

THE. CHAIRMAN: I wonder, perhans one 
Should deal with one thing at a time, and the 
Obvious place to bepin, I think, is to conclude 
this between Ontario and Quebec. We have had 
some discussion with Quebec officials about 
looking to the future a bit in terms of 


broadening this to include other provinces, 
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notably New Brunswick which has both a practical 
and a political advantage in participation here, 
Peo) de thd mk Had you discussed this at all, 
Proreesor Brady. this BSUEOG ire iat? 

PROF. BRADY: Well, we certainly 
touched on that matter in the GIS Cues hon . and 
we thought it would be excellent to have an 
agreement with New Brunswick; but that the first 
and most urgent will be to pret an agreement with 
Quebec, and it perhaps might be indicated to 
New Brunswick in some manner that would be best., 
that such an accord might be also concluded with 
Bate 

PROF. McWHINNEY: Are,we thinking of a 
bilateral agreement between Quebec and Ontario 
serving as a model for subsequent bilateral 
agreement, say, Ontario, New Brunswick, Alberta, 
Quebec, for example? 

PROE. BRADY: Yes. 

PROF. McWHINNEY: Rather than what I 
thought the Chairman was implying, some sort of 
tripartite agreement. 

PROM BRADY: Tripartite, yes. 

PROF. McWHINNEY: The latter is the 
more di rtteult, 

PROP, BRADY: LCS more diffioplt: 
that is why I personally rather hesitate about 
waiting, as you would have to, the time. i 


think we should act about Quebec and then 


ra 4 - 
oye padgad sfiesq me ax Sinavas feorerioc vi MIS ! 


feo Marto. o Sito. ced voiete sy tee 


+ R ee © ° 


@ 


on 4 ¢ 
fe 3)) 


areas : 


ie “a 
batdope Lh nent 26a ~ antsy stwow T ~@ 


> 
> uw 


> 
Yo Gxecdan wtih others “ores tort : = 


Cao" Yona ROT ia 


ye 


TOI FRM Gets Te oendawod ; I] iy 


, 


os 
a 


34 4 eri of aw iva tcquedd aw i ws 
wh - 
thy iS ae ote SaensoTys 
[r iy foente geom ons 
Lbu ican dt fee posdes@ i” 


vt te tweens woil aA 


s99an Lsqadalid a 
o's Ba eivees 
ie c eg: Spot ws 


lawexs rol , ssdeww 


it Soames 


iomsetas atilvseqiea 


i eft LS } \lancens { I vitiw 2 Jez 
aig .o7 5V41 Divow wow 2s . aabecen 


his @t isuQ gupds foe bigots satiated 
> 7 ; 


2a 7 
af 7 ; , 


(ad 
ND 


perhaps go on from there. 

PROF. McWHINNEY: We could pverhans 
proceed in the bilateral Way, bul indteatings 
your hope that this might serve as a model 
agreement for similar bilateral arrancements 
between other provinces. That would be 
certainly constitutionally the Simplest way. 

The other, though, requires a PES TPN CUPI HE , 
the tripartite kind of idea. 

MR. GREATHED: Mr’. Chairman? both 
Professor McWhinney and Professor Brady have 
referred to the difficulties of this multi-_ 
lateral approach. Would you expand on that 
are: I am not quite sure what the 
orrorrew. ty ts 

PROF. “BRADY: There are more people 
involved, after all. 

MR. GREATHED: Yes. 

PROF. McWHINNEY: You have sot to get 
a triple concensus. You can agree to exchanpe 
ten Ontario professors or secondary school 
teachers with ten Guebec ones; Bayete af the 
difference between a bilateral and multi- 
lateral treaty. The easiest treaties to make 
are ones "between the Russtins and ss: The 
hardest ones are when you pet a hundred coUner ees’, 
or three or four: 

MR. GREATHED: It is a matter of timing 


rather than technique. 
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PROF. McWHINNEY: It. is really a 
problem of getting nolitical concensus; arnd to 
get your political concensus you usually have 
to make your agreement more waffling, varuer, 
less concrete and less pre cise! 

I think the better arrangement, sneaking 
really as an international lawyer f.is td adopt 
a bilateral agreement with veonle where me 
concensus exists, and simply try) Ud eanake Mtirat 
a model (with or without minor modifications) 
for further bilateral agreement. lm fac, 
you can get the same result by putting torether 
halt a dozen or a dozen bilateral agreements. 
It is easter operationally, there is not any 
question! rofescthat. 

PROF. BRADY: I think as a matter of 
fact that New Brunswick is a different 
province really from Quebec in the tyne of 
Sotiety and so on. I am not sure, I am 
ignorant of this, and we did not diseuss this 
with Professor Rathe; but I am inclined to 
think, you know, that really the problem of 
determining what kind of exchange you can have 
would be a little more difficult. 

REV. FATHER MATTE: Theefirstro step 
is to have an accord between Quebec and Ontario, 
and the others will follow afterwards, I 
imagine. 


PROF. SYMONS: I would support this too, 
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Lfialemay, , »Mrs.Chairman, I think I would agree 
with what Father Matte, Professor MeWhinney and 
Professor Brady have said. 

I think the main thing now, and it is 
more timely than ever and has always been 
timely, 1s to get the Ontario-Quebee accord or 
some kind of understanding on this. It might 
be a good idea to do as Professor Brady surrests -- 
and I think the suggestion is in the oririnal 
report -- either in an announcement at the time 
of the signing of the accord or in the accord 
itself, indicate that this might perhaps serve 
as encouragement or an example to similar 
arrangements between other provinces or groups 
of provinces. I think this was the nhrase that 
we used in the report, and the thought there 
was the possibility of something involving New 
Brunswick on the one hand and Manitoba on the 
other. 

ie lepay. Mr. Obeirnan -owould liice to 
Say Simply that I welcome Professor Prady's 
penters To think lt.1s 4 splendig letter. 

DR. FORSEY: Hear, heart 

PROF. SYMONS: L Pelt tuat this was 
Something that was desirable three years ago. 

I think in fact a great deal of it has been done, 
but I think that the formal step is now as 


desirable or more desirable than ever, and I 
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hope this might go forward with the Support of 
our Advisory Committee. 

DR.) PORSEYS Mr. Chairman, may I 
endorse heartily what has been said all around by 
everybody, especially about the trinartite or 
multilateral agreement. think thewad fficulties 
there would be very considerable, if only because 
New Brunswick is a very small provinces nas! & 
relatively small core of officials to the best of 
my belief, and will probably have much less to 
offer in exchange (I mean in amount) with Quebec. 
I should think that the whole thing would be a 
very different set of special circumstances; 
and while obviously it is not desirable to give 
the impression that Ontario and Quebec are 
going to erect some kind of wall around 
themselves, and say, "This means us and you keep 
out", sort of thing, nevertheless I think if you 
sit down and try to work out a tripartite 
agreement you will run’linto notionly the 
difficulties that have already been stated by 
Professor Brady and Professor MeWhinney, but 
aieo’ sheer Gi tricultiemiot swe, ati species 
circumstances including, for example, the fact 
that New Brunswick has a very much larrer 
French-speaking minority than Ontario has, 
and that the whole balance of forces there is 
quite: Git enent, You have a cabinet which is 


about half French-speaking, and a variety of 
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things. You can start listing the differences 
between Ontario and New Brunswick, and you could 
&0 on for three-quarters of an hour and not come 
to an end. 

PROF. McWHINNEY: I think, just echoing, 
this sort of really wraps the pOmnt+ ap, 

I remember in my specialty, when working 
at a particular problem where there was a failure 
to get a multilateral agreement in an air 
convention, and there could not be any CONC EenSius.: 
so the United States and Great Britain worked 
out an agreement known as the Bermuda Agreement, 
and there have been no less than eighty bliateral 
agreements concluded since which reproduce this 
agreement, usually without even changing a comma. 

In other words, you can reach multi- 
lateralism sometimes more effectively politically 
by aseries of bilateral agreements; whereas the 
attempt to get the multilateral agreement in one 
Stroke often falls down. 

I would suggest, following up Alec's 
and Eugene's comments, that the two premiers, if 
such an agreement is concluded, should indicate 
in their statement that it is not dictated, not 
indicated by any sense of exclusiveness or desire 
to establish a private club, and that they hope 
that this could serve as a model for similar 
bilateral agreements with or without whatever 


modification may be appropriate having regard 


* palan seis bre ane it aie 


amiva jon. ins wed as To enoteane p+ 


cntesise Jat Aeddd 1  exeWae, 8089” 
: cop “nies a¢@ sretw gidsee to teee tee 
éniiveaw jisaw. “oistesqe gh ff "redaamart LWaA«€ ined 
e esW sevety sisely netdot. teleoliamg iaien, 2 
as ot da9neses Ceeratadt be tim 8 39g of 
Vansents Bs wes Rilvoo. sreid? Dre not daavnes 
yietied sased bag. eagade bes in sates 
es. WOH inemdetas ‘ms t¥9 
ser oy goed sever ered ees 
4 upd y COrtw eoika Depypeantos adnemestgs te 
juoitin poise  Sremeetge. ~ 
ray . abrow vette nl 
ye ie mon eam ivanmqa2 wabferstel ; 
ace Savatelid lo eektse ped we 
) fate lhoihiwin ett. tee oe dqmed ts - | r 
woo alist) cette eapsis -_ 


aan 
, desanus BIvow ula) 5 » - ay) 
- 


‘io tod? a, acess aleneguad bas 
,uszpnidonou  2f Inomseryp. an sigh 


! 
Jon... botsd ole. tan el: Giosege papers: 
vn iy 
wileoh to 229rovihegkoks “to oases yee yt bore 


e907 yeric Jedd bose ,dela dey ba ete " 
ae 


yes 


‘TATOTS DR ROO A, ae er 
“? cngeaagriy eines we icicle ne 


si ge 


to any differences in the provinces. Irninr 
this is felicitous language as it was done 
with the Bermuda Agreement, and the follow-up, 
as I say, has been astonishing. 

DR. FORSEY: It may also be desirable 
to keep the New Brunswick and Manitoba 
Governments, for example, informed of what is 


going on, so that it will not come to them as 


a novelty, but you say: "We believe you are 
interested in this. Here is what we are doing, 
and I think you ought to know about hg eid We 


Shall be glad to have any observations you have." 
Thenadfe youl have @ Sudden, ardent request from 
either or both of them to Bet in on the thing, 
it might be worthwhile changing tactics: or 
if you have the Province of Quebec saying: 
"We have reason to believe that some of the 
other provinces would be intensely interested 
and we would like to haul them in on it". 
I think you have to have a flexible approach; 
but in general I should think the bilateral 
thing offers so many advantages, notably in 
the matter of speed and ease and conventlence , 
that it had better be pursued very vigorously. 
PROF. McWHINNEY: How quickly do 
you think this could be done, Mr. Chairman? 
THE CHAIRMAN: You mean bilateral 
agreement? 


PROF. McWHINNEY: Yes’ 
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THE CHAIRMAN: I would say as quickly 
as the two prime ministers find it practical 
and convenient to do so. 

MR. GREATHED: Probably after this 
December conference. They are a little pre- 
occupied. 

PROF. McWHINNEY: Your opinion»is Mr. 
Bertrand would be very receptive? 

THE CHAIRMAN: Well, I think so, yes. 

MR. GREATHED: Me eChsainen. ba just 
intervened at that point to ask Professors 
McWhinney and Brady about the difficulties, 
because I think Dr. Forsey has answered some of 
my! concerns very admirably there. I was just 
a little concerned that if it were suddenly 
announced, other provinces in Canada might say: 
"Well, that is all that is necessary. We don't 
have to do any more. This problem is now 
solved." I did not want any impression created 
that there was some kind of axis arrangement in 
central Canada. 

I think your last point of keeping the 
other«provinces.informed.is a.very useful 
suggestion. Thisewasaconcerning me. a bit, that 
if they were willing to come in now on the terms 
that Quebec and Ontario had agreed to, should we 
not invite them? 

PROF. McWHINNEY: If you want footnotes, 


if its ewer; arises,as..a, practical gesture, I would 
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be happy to ply you with the statistics. We 
have almost set up mathematical rules for 

this thing. The multilateral convention is 
really an exercise in poetry, but not in very 
precise or concrete or far-reaching agreements 
Or accommodations. You sacrifice, in other 
words, concreteness. 

Anyway, as a second POLTSS 7 St" 16 an 
application, surely, of the methodology that 
Premier Robarts has been pressing more 
generally as his constitutional philosophy, 
that you try to solve concrete problems 
concretely; that you proceed Step by step 
doing the possible at each Stage; you avoid 
all this temptation to write poetry, which is 
rhetorically impressive but in practice means 
MeryaLsct be. 

I would tie this in with his Bill 
of Rights philosophy. It makes a coherent 
and rational methodological approach to the 
constitutional change. 

PROPSIMETSEL! Mr. Chairman, I think 
Mr. Greathed's point is well Caden’. but CE 
would feel that if the agreement is delayed 
by as much as one day as the result of waiting 
for other provinces to come in, this would be 
a very bad thing. I think we should press 
ahead as quickly as possible, and then as 


Soon as that is done try to get something 
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worked out with the other provinces. 

MR. STEVENSON: Should we try, Mr. 
Chairman, to get an arrangement worked out 
with France as soon as we have to? 

PROPS & OKs May: do jutstt pointe outy 
Mr. Chairman, the obvious, that it is Mr. 
Bertrand's political difficulties with the 


unilingual persons in Quebec who desire a 


unilingual system which are becoming greater all 


the time; therefore I think there is preat 
need for speed. 

DR. FORSEY: There is: also the. fact, 
if I remember what Professor Rathé told us, it 
was urgent to give him a rather better status 
than he appears to have atthe present time. 


My recollection is somewhat vague now of what 


he said, but I am tolerably sure there was some 


indication it was difficult for him to get 
through to the right people both here and in 
Ottawa. I don't know about Quebec. it 
seems to me that if you had a formal accord 
you might strengthen his hand in getting done 
quickly certain things he is trying to do 
which seem to me extremely desirable. 

PROF. SYMONS: I am glad Dr. Forsey 
mentioned this. I know Professor Ratheé has 
often found it terribly frustrating, not quite 
knowing where he should look for guidance and 


assistance in decisions. As? Dr., Forsey says 
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this is one of the by-products, and it would be 
avery good thing to have an agreement. 

DR. FPORSEY: I do not want to give 
the impression that Professor Rathé complained 
or whined or was looking for status for himself 
asinsudchu it was not in that tone at all ‘that 
he spoke; but there were a VEELE oy er 
circumstances in which he found it very 
difficult to get prompt decisions on matters 
that seemed to him (and I think seemed to our 
committee) to be of substantial importance. 

Yourmay remember, that when newman 
was chosen to set up a university in Treland, 
there was a feeling that he ought to be given 
the status of a bishop, or something, in order 
that he could make the proper impression on 
the local clergy. Sometimes this is not 
just self-seeking on the part of the 
officials, but a genuine need for a certain 
degree of standing and prestige which will 
make it easier for them to get prompt decisions. 

PROF. McWHINNEY: Would you suggest 
a bishopric for Professor Rathé? 

THE CHAIRMAN: I’ have been trying to 
call an interlude for coffee and I appear to 
have been overtaken by events, but I call 
the interlude, nevertheless. 

PROF. SYMONS: Mr. Chairman, anybody 


who has set up a university should, I think, 
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be given the status of a bishop. (Laughter) 


--- Short recess. 


THE CHAIRMAN: I take it from >the 
discussion that the Committee would support 
unanimously the passage of the letter and the 
recommendations? 

PROF. McWHINNEY: Yes. 

THE CHAIRMAN: On the cultural 
agreement, which I shall certainly do. 

I wonder if we might go on to the 
distribution of Powers Task Force. 

PROF. BRADY: I think, Mr. Chairman, 
I have to report on that as chairman of the 
Task Force. 

The committee confined its discussion, 
of course, to the propositions in the Quebec 
brief on the distribution of legislative 
powers. On most matters I think the members 
were pretty much in agreement, although on 
certain details there was a diversity of 
views suggested. There was not much time, 
however, to pursue the differences to any 
length. 

In this report I attempt no real 
summary of all the many points raised in the 
discussion. The secretary took down a 
large wad of notes, and has in fact put them 


into some shape, and that will be a better 
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record of the details. 

What I am concerned to do largely is 
to comment on some of the topics, exercising 
(as chairman) a moderate licence to express 
also my own opinions, not because they are 
important but because they may provoke further 
useful discussion perhaps in this larger 
committee. 

The Quebec brief begins its section 
on the distribution of powers with the claim 
on page 29 that the member states (it calls 
the provinces, or would wish the provinces to 
be called, states) should retain all powers 
not expressly granted to the government of 
the Union. In brief, it should have the 
residual powers not enumerated. 

It supports this claim on three counts. 
Most Federal constitutions, it claims, 
beginning with the United States, have such an 
arrangement. Secondly, it is a protection 
against excessive centralization and hence 

reduces friction in the Federal system. 
Thirdly, it helps to forestall any crisis over 
jurisdiction in the future. The last two 
points tend to merge or virtually merge. 

The members of the Task Force ,b'T 
think I am safe in saying, found this argument 
unconvincing. It oddly neglects, as 


Professor Lederman in particular emphasized, 
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the important fact that the British North 
America Act had, in effect, ensured two residues 
Of powers: first, for the national parliament 
in the Opening sentences of Section Ol ,wand for 
the provincial legislature in Section. 92(36,: 

"Generally all matters of a 

"merely local or private nature 

"4n the province." 
Both residues are considered in the Courts; both 
have significantly influenced the interpretation 
of the Constitution. This arrangement in the 
Act contributes to greater flexibility in the 
Federal system of Canada, and to greater 
protection of provincial autonomy than that 
which the Quebec brief proposes. 

The brief appears to assume that an 
enumeration of a central government's power 
will necessarily restrict them. The 
American Constitution to which it refers 
actually illustrates the reverse. Me gustice 
Marshall wrote: 

"A power vested carries with it 

"all those incidental powers 

"which are necessany, to wdte 

"complete and efficient execu ont. 

As a long record Shows, under the 
interpretation of the Supreme Court, these 
incidental powers in the United States have 


ranged widely. 
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The next proposition (page 30) 
contends that flexibility could be achieved 
in the constitution by the devices of 
concurrent jurisdiction and delegation of 
legislative powers. We can all, I suppose, 
devoutly pray for Pibexioi Toy, ind tir sone 
matters concurrent jurisdiction may usefully 
produce it -- provided that the paramountcy 
principle is accepted. 

The two original instances of 
concurrent legislation under the British 
North America Act -- agriculture and immigration -- 
have been advantageous. In agriculture 
representatives of two levels of government have 

learned by trial and error to demarkate and 
co-ordinate their activities reasonably well, 
and Canadian agriculture, we may assume, has 
benefited in general from the diverse thought 
and policies of the Federal and Provincial 
Departments. 

In immigration, the provinces before 
the Second World War were not greatly active, 
although in Oliver Mowat's time there were 
Some agents sent abroad to encourage 
emigration to this province; but since the 
war this subject is increasingly important 
and, I think we may assume, is going to 
become more and more important as the 
provinces become concerned with the difficult 


problems of economic planning and development. 
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Both concurrent powers have compelled 
a considerable measure of co-operative action 
between Federal and Provincial officials. 
I think this incentive for G¢O-operation is 
one of the beneficial results of concurrency 
It may not always appear, but it is a result, 
I think, in these cases, and is likely 
normally to be a result. 

The Quebec brief suggests on page 33 
that additional subjects be added to those 
now under concurrent jurisdiction, as 
Statistics, census, bankruptcy, radio and 
television broadcasting, cinema, the 
marketing of agricultural products, food 
and drugs. No reasons are given for any 
of these additions. 

It would hardly be wisdom to 
enlarge the area of concurrent jurisdiction 
without solid and reasoned argument. di 
Suppose one of the handicaps of this method 
of propositions is that it does not provide 
as much opportunity for supporting argument 
as is necessary. Certainly a reader of 
the Quebec brief is very much struck with 
this deficiency of any kind of reasoned 
support for what is catalogued. 

In some of these subjects it appears 
to me, although I am not now speaking for 


all of the Task Force (I am not sure of that 
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because we did not really hold any poll of 
Opinion); but it seems to me a good case 
can be made for the inclusion of almost all 
in.@.concurrency list. For example, 
census and statistics (especially the latter) 
in that area we have already extensive 
provincial activities and will have more. 
Modern public policy-making and administra- 
tion cannot operate chee tig facts, and 
fact-gathering becomes a major function 

of government, an adjunct to practically all 
policy: That. applies.(to all levels. of 
government and for a variety of purposes. 

The techniques of collecting and 
refining facts collected are steadily 
advanced, and are furthered by the 
technology that has developed in recent 
years. 

The provinces are deeply indebted 
[Oo Ub. ocs:) Jn Cup tne Db im geen ly 
indebted to them. There is useful 
co-operation in this area. Sometimes there 
is not as much co-operation as there might be, 
but there is a substantial amount of 
co-operation that permits a constant flow of 
statistical data back and forth between the 
two levels of government; but the co-operation 
might be even more substantial and perhaps 


better if the governments had constitutional 
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concurrent powers in the field. 
Co-operation could ensure against wasteful 
duplication. Concurrency would enhance 

the sense of responsibility certainly 
resting on the provinces for positive action. 

Though census and Statistics may 
seem, under modern conditions at Least, 
designed by nature Tor concurrency, bankruptcy 
perhaps less so. In that matter the central 
Government's past neglect to take Satisfactory 
action is now evidently being corrected. ine 
it succeeds in producing an effective 
bankruptcy law for the Whole of the country, 
there would seem less case perhaps for 
including the Subject within the area OF 
coneurrent jurisdiction. 

The fact, in other words, that I would 
like to stress is that concurrency is only a 
virtue where the circumstances clearly require 
it, and where it liberates initiative and 
energies that might otherwise be dormant in 
the agencies of government. 1968 requires 
more of this type of action than, let us Say, 
1867. 

All the other matters cited by the 
brief -- radio and television broadcasting, 
cinema, marketing of agricultural products, 
foods and drugs, provide Opportunities for 


concurrent action. Co-operative 
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arrangements, of course, of one kind or another 
are already there, and it is for the Ontario 
Government and its departments to assess 
whether these arrangements are satisfactory 

and wherein a form of concurrent Jupisdicbien 
would actually contribute to progress. 

In other words, we are really 
discussing a subject that I Suspect has not 
been adequately examined hitherto, and can only 
be examined, it seems to me, in the structure 
of the provincial government. Rapid changes 
in technology are changing, without question, 
the way in which these matters are viewed and 
must be viewed. 

Bienifdeant,.in, thisseontext 1s isthe 
implicit and almost inescapable concurrence 
in some areas of Federal and provincial 
policy, owing to the mutual inter-dependence 
of different interests in the economy and 
society. Rigid and separate categories in 
the division of legislative power are 
eonsequent iy: often difficult to vmadintain. 

In classic terms of Hodge v. The Queen, 

subjects vee in one aspect and for one purpose 
fall within Section 92, may in another aspect 
and for another purpose fall within Section 91. 
The Courts, with the most ingenious logic they 
can command, have had to deal with this type 


of question and have recognised the concurrency 


woowarletnse ome ‘enaieniarte 294 


AvetoLbereut, Srsan: Hosta Kc are, 6. 


SeeTaoid of seve haa, ohn 


ce 


: WITEOt Shh SY, , BOT ON STOPS cal in te _ 


Suri abr Deecrve L vet Jat due £& pale 


"a ¥ ae 
7276 ose bos ,odvetsin beaters ylecenpele 3 exe Ta 


studpurtte Site ul Jemcod, ameserge  bontmsxe 9d 


t 
KL 


Namiwsvota’ ittomtvesq one to 
,fottsevp twoddiw .2okageno gas yaokonmoeds ms - 
base BaweiN #us atToedten seod? dotaw nt ¥aW ond 
hawely od tenn 
no Sine tuk wise tage | a 
‘Cusertanos afid@scsaaer. Jaanke bite eaianls n 
ei. ante Oru Ley Spall 16 asst enoe mt mY 
nebeeqal-tettl Ceudvir ett od aie ~ eeEies 
bas vitoridas afd mi Srey wioreTI LS to | oo 
fal=onsideo atsipasa biws Stata .yteioos ‘_ a 
yowod ovisjsitginel Wa nolezivib en? i 
St tfuoilite pedlo eigieepeenes 
: oud col! sy gapo4 Yo ite obemels ae 
. S407tu7 eho tot bas. fooqes sae At sto dry. erie 
fosyee tentogse Ai Yam .5°. actsaea cbik iis 
LQ pottose othtiw, L161 seeqws Tevome so! 


yen! otnok aweataspAl 2a sf? Agiw et a 


_ govt, elite. Giitw theb. 40 psa onatt Be 
ay, ae : 

‘Yong TUMi9iNOS sieht en evar no ie. b 

"75 | Lae | - on bai af} 
“4 ~ 7 _ : ; 


a. 


of certain powers. 

Professor Lederman in the Task Force 
emphasized the importance of this, and he has 
himself described it in some detail in his 
McGill Law Journal article on the concurrent 
Operation of Federal and provincial laws in 
Canada. 

The Quebec brief would also 
introduce to the constitution the delegation 
of legislative powers -- an expedient y ol ctheknle, 
more controversial than concurrent jurisdiction. 
Such delegation on a terminable basis was 
advocated by other provinces long before it 
interested Quebec. Nova Scotia and 
Saskatchewan, for example, pressed its merits 
on the Rowell-Siroi Commission and the 
Commission actually included it in its 
recommendations in the interest, it believed, 
of a flexible constitution. It figured 
prominently in the constitutional conferences 
of 1960, 1961 and 1964 on an amending formula, 
and, as is wellknown, became a complicated but 
integral part of the Fulton-Favreau formula. 

It is interesting that in the early 
meetings of the 1960 and 1961 conference 
Quebec was opposed to the inclusion of any 
delegation. It wanted entrenchment of all 
provincial legislative powers without the 


complications (it was argued) of a delegation 
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clause. In later meetings it shifted its 
position, partly under the Eressure of other 
provinces which sought a delegation clause 

to ensure flexibility. Aj1l the enumerated 
powers were, in other words, to be entrenched. 
The other provinces tended to argue: "We 

must have some element thet will introduce a 
deégPeesofvPVvexipiLity”, 

In 1964 Quebec did not alter its 
position, although Gerin Lajoie, who represented 
the Province of Quebec in all of these 
discussions, gave observers the impression that 
he wag. somewhat uncertain and, unlike Lesage, 
perhaps not really interested in the formula, 
at least in 1964. Much had happened in 
Quebec since 1961; winds of change in opinion 
on nationalism were blowing more strongly, and 
one got the impression that Gerin Lajoie was not 
quite sure whether this formula was really very 
apt under these changed circumstances. 

However, that is obiter dicta, so to speak. 

From the outset the Federal Government 
was anxious that the delegation power should 
be carefully circumscribed, and that°its 
exercise must be agreed to by a number of 
provinces before it was finally agreed upon. 
Alberta (Mr. Manning) thought it ought to be 
seven, and fought strongly for that large 


number. Why did the Federal authorities 
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Stress the necessity for a number? In order 
to avoid a Balkanization of the federation. 

In the Task Force Professor Lederman 
Submitted a view that JELECATLLOM oF 
legislative power but not of administrative 
authority- that is a different matter « 
delegation of legislative power from the 
Federal Government to an individual province 
or from an individual province to the 
Federal Government would be an undesirable 
adjunct to the constitution. Wee cs 
tantamount to the amendment procedure, even 
though it is terminable, because of the 
political circumstances which make termination 
very orteéen extremely difficult. iG eoule 
facilitate the establishment of a special 
status in a province. 

Now, there is much to be said in 
defence, I think, of his position, and support, 
of course, can be found in the arguments in 
the Supreme Court in the Nova Seotia Inter- 
Delegation case of 1950. 

Thére are, however, on this question 
agdifferences of opinion. Our collearue, 
Professor McWhinney, in his "New Pluralistic 
Federalism in Canada" and in other articles 
takes a very tolerant view of the delegation 
idea. He can verify whether that is the 


case, but this is the impression I have. 


feet) ott to coletndndl 


natin geet toueviest warct ae’ “ay ni 


Ve ooldeaeteh secs) wety Bae 
av itampdtauirbe “toda Tue <enen saxnabanist 
a? saddem. Joop elb a Bh. aes -ythvodieg” a _ 
aid Mev? srawor evi te Lelasst ‘ho nostepelsd. : 7 a 


nncivera Leubivionl ms oe cnsmeyevell Le%9b9% ’ 


eid of gantvero (oublv tial ge Sort te | , 
gidetiesbanu G6 Sd bio ionmeteved Lerebet, 

a 2 ip be snow ede led toay tbs 6 

we parybsoog daamaems odd oe Panomesaay ¢ 

idamwwret elodk dgwods Sh 


sittin dom faba ctenugnlo cesttifeg, 


iwtixe netlo viev : 
amiziidedas ade etstiiioa? 
ror woign md eutate 
t sade wWor 
io , Salad. 1) -apneteb 
wn ) rivet sd ap, ~SetKoo Te 
nt gud) smengwe, ede ‘ 


1 = Reo PS) aotiagefed 


2 " Vi wi sie wpa? 
nwo ) laiog lo seomedetT tS. : 
7 
23 ana S ‘) wel) 1La Ll 4 Fenn Lawol TOHadIOTI Y 


2ofbidgade amigo wl Sra "s5a0629- nC WelLerobe co 
my tJ B ‘4 2 SG on T i y w 4 | 7] ners Loo vrev & " t ue 7 


sit ¢4. 96H “Santen YLisow ago off 


ovged L oitezsaqwt ete Gb seit 


Apart from Quebec, other provinces 
(notably Nova Scotia) are likely to follow 
past precedents. in arguing for it. i 
clearly necessary, therefore, for Ontario 
to examine it afresh in all its facets and 
with reference to current political 
circumstances. 

I am personally inclined perhaps to 
agree with Professor Lederman. in ophner 
words, I have doubts about it as a device. 

It appears an uncertain type of contrivance; 
it could, under different circumstances, have 
good and bad results. 

Of. counse, delegation of administra- 
tive authority has been used a good deal in 
the Canadian Federation and is a useful 
instrument. 

From concurrent powers and delegation, 
the Quebec brief proceeds to a discussion of 
the legislative powers assigned to the 
eentral governments of the provinces (pages 
415 $673 1d This large and highly complex 
subject.ids treated. in the Quebec brief 
simply by listing heads, which however 
adequate din.a statute is not very satisfactory 
in a bref. The language is sometimes 
ambiguous and at all times fails to tell us 
the purposes ,.behind the lists. What we 


miss is argument and reasoning. We are 
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left to make deductions about motives that 
may be right or wrong, and to me it seems 
time-wasting to indulge very much in such 
deductions. The general effect of the 
classification is to augment substantially 
the legislative power of the Provinces, at 
the expense of the Federal Government, which 
is not Surprising since it conforms with the 
general ideas of the Union Nationale 
Government since it took office). 

I mention one or two items where the 
brief has remarks on Speci ile powerdenen Lt 
would transfer, for example, the subject 
of marriage and divorce from the Federal to 
the provincial jurisdiction. This seems a 
reasonable enough change, provided that a 
marriage contracted in one province is 
recognised in others. 

The regulation of monopolies and 
restrictive trade practices is placed 
Squarely in the list of exclusive powers of 
the central government. 

We have in the same list international 
and inter-provincial sea and air transport, 
and international and inter-provincial 
railways; but there is no mention. of 
telegraphs or other works of inter-provincial 
importance. 


We are told that the Quebec delegation 
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has not made up its mind on where to place 
Such present Federal powers as criminal law, 
fisheries, inter-provincial trade and 
unemployment insurance. Hence inthe brief 
their classification is incomplete and 
uncertain. 

However, they are not as uncertain 
about placing 2xclusive power over education 
in all its forms with the provinces; as well 
as social security, including all social 
allowances, old age pensions, family allowances, 
health and hospitals, Manpower placement and 
training. 

There is administrative Lop C erro 
good sense in bringing social services under 
provantial control, but obviously such action 
has fiscal implications of the first 
magnitude. 

I think the subsequent fiscal 
discussion in the brief seems inadequate in 
view of its importance. On page 38 we have 
the brief's general proposition on taxation: 

mo ., member states as well as the 
"government of the Union, should 
"have access to all sources of tax 
"revenue. Only few fields 
"should be reserved for exclusive 
"use -- property tax, succession 


"duties by the states; customs 
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"revenue by the central government". 

This proposition, combined with that 
in the next page restricting the central 
government's spending power to matters 
mainly under its jurisdiction, might seem 
exeeilentif the federation was starting its 
career afresh; but unfortunately the 
Federal .system, like, Bunyan's pilgrim, is 
labouring under the heavy burden, has the 
heavy pack on its back, of history and past 
iniguifies, which it cannot easily shed. 
the..central government is firmly planted in 
the income tax field. Its mastery there 
came as the result of two world wars, each 
in the nature of a major national crisis for 
Canada. 

As Harvey Perry points ‘out, we have 
now in theory an approximation to the 
position that the Quebec brief postulates -- 
relative equality .of access to types of 
taxation*. but tt does not help the provinces, 
not even a wealthy province like Ontario, as 
long as Ottawa imposes a heavy clamp on 
income revenues. 

This fact perhaps illustrates 
certain lack of realism in the approach of 
the Quebee delegation to this aspect of the 
subject. They zealously continue to 


address themselves to the task of re- 
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distributing powers in ney and provincial 
constitutional Slots, as if this were the 
the 

important need of/federation; but it is 
obvious that their contrivances are likely 
to be meaningless unless the fiscal 
Structure is re-vamped. Even under the 
existing distribution of powers, the 
provinces have Gifclreulty ta securing 
the necessary revenues to meet Se oeMadieosn. 
Any change in Ottawa's position on income 
tax can come only from the inter-play of 
miscellaneous political forces in the 
federation. 

One of these, admittedly, is 
the threatening posture of French-Canadian 
nationalism in Quebec, which presumably 
will continue to be important , even though 
Mr. Trudeau, having a majority in: the 
House of Commons, attempts to deflate it. 
It is likely still to accomplish more GL 
could venture on this generalisation, Mr. 
Chairman) than the rational calculations 
of the Tax Structure Committee. 

THE CHAIRMAN: Did you say 
"irrational"? (Laughter) 

PROF. BRADY: At least, I assume they 
were. There is much else I might add to 
this theme, but I do not think it is desirable 


for me to elaborate much further on it here. 
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I have said enough, I hope, to provoke some 
comments, and enough to suggest that there 
are actually many points on which Ontario 
could agree with Quebec, without commitment, 
however, to the drastic proposals for 

change in the distribution of powers, which 
is a characteristic feature of the Quebec 
brief. 

THE CHAIRMAN: Thank you very much 
for that extensive commentary. The floor 
1s now open. 

DR. FORSEY: Mr. Chairman, could I 
add some footnotes? Professor Brady mentioned 
this, but I think it deserves Siipiiasise ito) 
may Say so: that the Quebec brief, in regard 
to concurrent powers, simply ducks completely 
the whole question of paramountcy. 

It seems to me that if you have got 
two legislative bodies with concurrent power 
over precisely the same field, you must make 
some provision for possible conflict between 
their laws. 

As a matter of Tact) "sect ron 95 
(agriculture and immigration) does make such 
provision, and says that in CABG 0F conflict 
the Dominion law shall prevatic> “ena the 
present Section 94 (a) in effect says that 
in case of conflict the Provincial law shall 
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It seems to me that the Quebec brief 
Simply ducks this whole question, which is 
absolutely vital, and I make the point with 
the more emphasis in that hichine (tty 
memory serves me) Dr. Lederman, with his 
great professional authority, also made it 
with great emphasis. 

There is even the preposterous 
Statement here one place that in case of 
difficulty the decision should gO according 
to the subject matter, whatever that means. 
Yes, here we are on page. 3.3: 

"Should a conflict arise precedence 

"could be given to either the 

‘iggislation of, the Unionwor that 

“of the member State, depending on 

"the subject matter." 
2f you oan think of anything vaguer than that, 
Or more likely to breed di¢ficulty. LL wowle 
be much pleased to see it. It would be an 
intellectual curiosity of the first rank. 

Then there were certain Specific 
matters that came up here that I think deserve 
to be mentioned in addition to those Professor 


Brady mentions. 


For example, if you look at page 3l1(n): 


"The establishment of private 
"corporations in fields falling 


"specifically under Federal 
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"Jurisdiction" 
this would be a considerable narrowing of 
the existing power of the Parliament of 
Canada to incorporate companies, and the 
matter is not without some practical 
importance. 

Dr. Lederman raised the question 
of the British Columbia Electric 
expropriation case, where the fact that 
the British Columbia Electric Company was 
a Dominion corporation netted it several 
millions of dollars in compensation. 

The thing is underlined, of course, 
at you 200k at pare 42. Many of these things 
have to be seen to get the full effect of 
them in the context of the whole brief, 
which is really one of the most extraordinary 
documents ever produced in the ristoryeor the 
worid, 1 would’ sayy “but 1m you ToC at 
page 42 you will see that one of the things 
that the Quebec officials’ want Ws that’ the 
rignt of constituent states Wa expropriate 
any private property in return for 
compensation, should be absolute. If you 
take that in conjunction with 31(n), you 
might get into some very serious practical 
difficulties, as Ttllustrated ‘by ‘what 
would have happened in the B.C. Electric 


case if there had been no Dominion 
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corporation act there. Another thing 
that is not mentioned ~~ very Significantly, 
dnéhinks not mentioned -~ on page 31 under 


(k) isinterprovineial and international 
highway transport, which at Present (d's 
within Dominion Jurisdiction, though 
administratively it is conflided to the 
various provincial utility boards, whatever 
they may be called; but Dr. Lederman fave 
uS to understand, if I remember Carrectly, 
that the central government was now feeling 
rather sorry that this had been confided 
administratively to the others and would 
rather like to take it back if it could, 
because it had given rise to somesapractical 
difficulties. 

If you look also at certain things 
on page 36, they are rather interesting. 
I do not Mean anything about marriage and 
divorce, because Dr. Lederman made the 
point there that this would be dangerous 
unless you had a full faith and credit 
Clause+so-that«a marriage validly concluded 
or a divorce validly secured in a 
particular province should not be called 
into question in another province on the 
ground that the thing was contrary to the 
law in that particular province. 


However, if you look at (c) it seems to me 


aa 7 


7 a : . 
‘aliiatatetodl 

pipet * ene 

a, fang htanradit Das, 


wt diopera 2 Aaksvit 2 roses, & 
dayodt  notdonbetins nobmebsod. a 
ers. OF bap h' taco at as Piahiene 


“ove ren’ eal arse] y diet tu Latoniworg nina? 
van femrabsd .1¢, yd peliae aa Yom yads 


1. 
= 


x k outv |e { \ 


witgs1t6s “a0mamnet I of , bontesobay od au 
Lisey woe 46” IAsintTevoR Laegnas eit gsdd 
pshtings coed bed eli tacit. yates tadtet 
sie antedto ete of ghevidarteininbs 
Shao» ot TE oeed of ester ae soltl setae | _ 
ssi foania shoes ot salt mevlg bee ot seuso90 as " 
pee htivortttp et. 
rhewism + ae igo! yoy, | an) 


ae Bi lh wes ba ad tri? ra th FH OTs yard é oF 9R8q no. a 


: 
jade sotdtyes oem. Ton ob I H 
i] 
aa 
| 7 ¥ 
ye ywoot agateabetd «30 aruaosd ,sotovib ” y*, 
| a 


vorentsa) sd bigow efy2 ted, sted? gotgg “4 ie 
bane bas AXES? Siyd se Sen yoy saetau 
7 Sebel on Vl[otiav saplicem 8 «eae 9s. sauelo 
: 3 nl baavosa YWlbilsy gate tS anor | 
polilas sd Jom binowe. eantivorg <sivotsisg : 
si¢ no sonhvora tedvona at oe. } 
qn3. Ov yiansdog enw genta oi tana . 
: ioe tod 
7 . dal ¥eNG aadubisies ‘ ma 


a oe AiNsoe sted 4 ahaiticihdin 


veo 
fo - - 
’ oe % 
, j : 
7 Aa 
7 he I we 


that very careful enquiry 'at least “is 
required there before the rest Cor "us 
Should buy that: 
o4 exclusive powers of the 
ts Caters, 1 
that is, the provinces: 
" =-~ over securities trading, 
"control of financial institutions 
"other than banks, especially 
"savings and credit unions, 
"insurance companies, co-operatives, 
"foundations, trust companies". 
This seems to me to be a point where 
the Ontario officials might very well raise 
a series of very large question marks. 
Thehe (a) : 
"Labour relations and working 
"conditions of all private concerns 
"operating within such tePpritory". 
This made me sit up, in my capacity as a trade 
union official, because it looks as if that 
would mean, depending on what you mean by 
"private concerns", that the labour relations 
of the C.P.R. would become a matter in the 
exclusive jurisdiction of the various states. 
Think of all the mish-mash of difficulties 
you would get into there if you had 


collective bargaining taking place on the 


railways according to ten different 
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provincial collective bargaining acts. 
Words fail me. I fall back on Mr. Meilehen's— 
expression in such cases ~- "gosh". 

These operations like the Bell 
Telephone Company, too, and there are a 
variety of them, now operating in various 
provinces, which at present work and, it 
Seems to me, should work, under some sort 
of nation-wide labour relations law, under 
this would be fragmented, splintered, 
Shattered to fragments, to the great 
inconvenience of the public of the whole 
country. 

Road transportation here, you 
seey i1tcgeetstini Itvisenotcanraceident 
that they leave out inter-provincial and 
international highway traffic, no, not on 
your life -- a set purpose. 

Then (f), immigration and 
immigrants, this requires some explanation, 
because it might conceivably infringe on 
the whole question of national citizenship. 
It is in very vague terms on immigration. 
You might get a position where you had 
Quebec citizenship or Ontario citizenship 
or Newfoundland citizenship, and the 
electoral roll of a province might say 
that citizens of the province can vote but 
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This is not fantastic if you 
remember some of the things that were 
Said at the time of the passage of the 
Prince Edward Island Labour Relations 
Act of 1948, when the attitude of Prince 
Edward Island government at the time was 
almost incredibly isolationist. 

Then you get (g): 

"All works and undertakings 

"Located within state 

"territory" 
If that were left as it Stands, the grain 
trade would fall to be regulated, as under 
the judgment of the Supreme Court in 1925 
(Luthink elt was) it «wowld shave been, by 
the provincial legislatures, which seems 
to me pure unadulterated nonsense. We 
escape from it, of course, by the use of 
92(10)(c) declaring all the erain elevators 
works for the general advantage of Canada. 
That would go out, that particular 
provision of the present British North 
America Act would disappear; and (pf) here, 
if it were accepted, would mean that the 
grain trade would go smack back to 
provincial jurisdiction. 

As to international relations, 


of course I suppose pretty nearly 
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everything has been said on WMatheut it is 
interesting to note that if you take the 
Proposals for provincial jurisdiction over 
into international relations (which it 
seems safe to say most of the provinces 
would not want to exercise at all) if you 
take this in conjunction with the stuff 
about the immediate proclamation of a 
Quebec republic within the Canadian union 
(a proposition on which a variety of 
comments mipht be made) if you take this 
in conjunction with that, you get the idea 
of Quebec being represented in certain 
international conferences in which the 
Union as they call it would not be 
represented, would not be interested. 

If you take the idea of the 
president of the Republic of Quebec 
accrediting delegates to these conferences , 
negotiating and signing agreements on a 
variety of matters, and having these put 
before what is now to be called the 
National Assembly, I find it difficult 
to resist the conclusion that in a very 
Short time you would have well under way 
the process of Dominion status for Quebec: 
the same sort of thing that happened to 
Canada's status in international affairs 


would happen to Quebec's status. I have 
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not the Slightest doubt that these 
&entlemen are well aware of this, and they 
have put this in there deliberately in 
full conscience of VALS , Simply because 
this is what they want to have happen. 
One fine morning you wil] wake up, and a 
foreign state Will say: "They are at 
this conference ang "that conference; 
there is the President of the Republic of 
Canada, National Assembly of Canada. They 
are obviously an independent State. Bg 
there were any vestiges of their imperial 
connection with what Was once Canada, 
obviously they are now completely 
inappropriate and Swept away.” Quite 4 
long footnote! 

THE CHAIRMAN: May I return to 
the very first point, which TI think is 
a fairly basic question, and that is the 
question of who has the balance of 
authority in terms of the conflict over 
concurrent powers. Surely the other way 
thddokrcat, tie question is: what is the 
virtue of having concurrent powers? Is 
there not some merit in having these 
Separate? 

MR. STEVENSON: May I just add 
a footnote to that? I would be very 


curious perhaps to get some reaction from 
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Or: 


some of the members of the Committee to 

Dr. Forsey's question about the business 

of paramountcy. If one did take the 

seven sections suggested in the Quebec 

brief on page 33 for concurrency which 

Dr. Brady gave a case for)’ then® I wonder, 

under each of them, which level of 

fovernnent should have the paramountcy 

in the view of the members of the Committee? 
Agriculture and immigration, of 

course, now have Federal primacy, but 

the others, not being concurrent powers 

now, obviously there is no provision for At, 
PROF. McWHINNEY: Perhaps you can 

STi Pius in. How much of all. this jts really 

involved vis-a-vis positions at your 

Conference of Officials, and how much of 

this is the usual expendable lawyer's 

brief drafted quickly and a lot Plunge an? 
What, for example, is Ontario 

pressing, if anything, in this area of 

division of powers? I take it from reading 

thevPréss, that Ontartd may have specific 

proposals for reallocation of taxation 

powers’, or at least if ‘theré 4s any 

Ontario thought it is in that area. Is 

that issue in the Committee of Ot dasa 

narrowed down to a few specific things? 
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of art to advise our law students to avoid 
taking positions in the abstract on 

issues like paramountcy and the like. I 
would be interested, for feo le. 1 t 
Something concrete is Cnereing In. the tax 
area, to know whether Ontario is pressing 
for any changes, or whether Quebec and 
Ontario have similar views or different 
views. Then one could really give an 
answer on the paramountcy issue. 

Die RORSEY = de Or Lay Sens ng 
was making was that you have got to get 
an answer. 

MR. McWHINNEY: To this Quebec 
brief? 

Di. KORSEY ; No, to the question 
of paramountcy. You cannot simply say 
"coneurrent jurisdiction" and let it go at 
that. 

PROF. McWHINNEY: What I was 
real ivowonderins, about...it. is obviously 
a huge document, and it bears certain 
elements, I thought, of having been 
written by six or seven people and assembled. 
I am wondering if anybody (meaning at any 
of these Federal-provincial meetings) is 
discussing it on a point-by-point basis. 

I had the impression, without 
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meetings, that the thing was narrowing 

down, the issues of division of powers 

were narrowing down to a few key areas, 
and that there might well be a position 
where provinces --— for example, Quebec 

and Ontario -~ had similar views. 

One way of approaching tax, for 
example, would be a reallocation of power, 
to give exclusive power to one set of 
Governments, and exclusive power over other 
areas to another. Another method might be 
to give concurrent powers, and to establish 
a paramountcy thing, and what Eugene 
mentioned, of course, becomes Vital here. 

In the Australian case, if you 
remember the famous income tax casey Tht 
was the decision as to paramountcy which 
really ended the income tax powers of one 
set of governments. You had the two powers, 
but the moment the court said: "Well, 
Government X, Federal Government has the 
paramountcy", the federal government said: 
“We will tax to the hilt and collect 
Piyet", 

PROF. BRADY: Are you Suggesting 
that the paramountey might vary with 
different kinds of taxes, as it were? 

PROF. McWHINNEY: I chink itiires 


feasible, certainly with different areas 
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of constitutional powers. 

I see no reason why you have to take, 
for example, the Australian position that 
paramountcy always rests, no matter what 
power, with one set of Sovernments rather 
than the other. I can well see a situation 
where you might decide: "We will have 
concurrent powers in A.1, Badin Cod .aDedtiare as , 
and in area A.1 we will give the federal 
government paramountcy, area B.l we will 
give the provincial government". 

I do not think you have to give 
an absolute answer, but it comes down to 
discussion of concrete problems and 
concrete areas; and, you know, it would be 
helpful to know where there is a confronta- 
tion. 

I agree with Eugene's reaction to 
this brief, that a lotpofkitrloéks ecanetessly 
drafted. I felt I detected a lot of 
different literary; legal styles tniét, and 
therefore,.it is .a priority exercise for us 
going through point by point. 


PROF. BRADY: There is a problem 


there, ‘I felt. Are we going to waste 
energyuen 2 I suppose we are not wasting 
energy. We have got to look at it, examine 


its details, certainly, but I cannot think 


of this as being a very important jumping-off 
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point in the discussions. 

I would like to comment on the 
question the Chairman raised which, if I 
understood him right, was: What is the 
value of concurrency at all? 

THE CHAIRMAN: Yes, why have it? 

PROF. BRADY: I am inclined to 
think that concurrency is becoming a rather 
important item, so to speak, in a Federal 
System, because the range of government 
activity has widened greatly in the Federal 
Piela;*in the provincial fleld, and there 
are areas’ of eactivitythat were. not 
contemplated certainly in 1867 as having 
to do with any government, that are 
Significant now and that are of interest 
to both governments. 

I mentioned the matter of census 
and statistics. I think in 1867 you can 
quite understand draftsmen being satisfied 
that this certainly is a Federal nole. 
but you cannot argue today, in other words, 
with such emnhasis that it is Clearly a 
Federal role. It is a Federal role, but 
there is also a provincial interest here. 
We assume that whatever is done with a 
census, that there will be collaboration. 

I think Harvey Perry pointed out 


that in business corporations are getting 
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dreary with the enquiries which are made by 
Sovernment asencies of one kind or another, 
Ityis CPUC, sande In am afraid they wil} have 
to continue, however, to face these. These 
enquiries are Part of the technological 
industrial Civilization that we have 
developed. 

MR. PERRY: The only Problem is to 
leave a little time to do Some of the normal 
work of the Staff. 

THE CHAIRMAN: Have Something to 
report on. 

PROF. BRADY: Weld , batugeeny to me 
that there LS. an interest here in many roles 
in both areas, and how you can cope with that 
without Something like concurrency, I am not 
Sure, You see, if you do not have edifeurrdHey 
you have the danger, I think, Of, say, the 
Provincial authority feeling uncertain Peay 
Of whether it can act in the area,” and being 
hesitant about action; or if it is acting, it 
is acting Probably in an aq hoe and haphazard 
fashion, it is unsure of itself, and it may 
be an area in which the Province, if it rece ly 
realizes that it has scope here, can Fenerate 
a good deal of thinking amongst the civil] 
servants and Politicians as to what is possible, 
and not merely amongst these two categories 


but indeed amongst citizens and organized 
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interests and so on in the province. 

imi hihk< Ghe concurrency is important 
today, because of the wide range of government 
activity and the necessity for that activity 
to be dictated by as much initiative in 
thinking out policies as possible. 

Ie think? Tonave put this not very 
aptly, but there is, I am certain, an idea 
Herecthatvas very relevant to any constitutional 
change. 

THE CHAIRMAN: WellSoChat , 18° very 
persuasive, I think, and it also really sets 
forward the two positions between which one 
must tread carefully in this exereise:°Non! the 
one hand to achieve enough tidiness and order 
in the distribution of power that you do not 
have constant contention or poaching: ea, on 
the other hand, to achieve enough flexibility 
that you can deal with those matters whicn 
are either unpredictable or extensive in their 
impact on both jurisdictions. 

I quite agree that the day one 
attempts to clinically separate every aspect 
of life, tomorrow it is going to be obsolete. 
Perhaps that is the direction one is soing to 
move in. 

I did want to return, however, and 
answer Professor McWhinney's question about 


the way in which we have been dealing with 
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the distribution of powers in the Continuing 
Committee of Officials. Pais Te Subject 
which has not been dealt with in any detail 
whatsoever, but will be at the meeting of 
officials next week. 

Ontario has not put forward VET. -& 
set of specific proposals in the fashion of 
Quebec, on the distribution of powers, 
although we have a number of ideas that we 
have discussed within the government. 

They principal sulde-line, of course, is- the 
one which the Prime Minister of Ontario has 
put forward on numerous occasions’: Thabiass , 
that we are not approaching distribution of 
powers aS an academic exercise, but as a 
functional exercise; that the obyecti ver ds 
to make the Federal system function more 
effectively, and this is why, in our judgment , 
it is inseparable from the question of an 
adequate distribution of revenue if that is 
to make those functions effective. 

It means, therefore, that in our 
view you have to look at these Simultaneously; 
you have to look both at your responsibilities 
and at your capacity for discharging those 
responsibilities. 

You may come to a Situation, therefore, 
perhaps that if one level of government, for 


example the Federal Government, are passionately 
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determined to have a certain programme -- say. 
the Medicare thing -- perhaps they should 
really carry that out and take all the 
financial consequences that EO With it; Sand’: 
that is a question that should not be 
dismissed from eonsigeration yuk think, 

Dh. (PORS He May I say something in 
relation to something Professor McWhinney 
Said as to how perilously to take this 
document. In one sense, I suppose you can 
Say you do not need to take it too werLoussy , 
enyseParkicular.partuof Mt" at all eVenvel: 
because avowedly it is the work of eercaln 
officials who are Mamed, and it has never 
been before the Quebec cabinet. 

On the other hand, I think a good 
dea) +ofieitewhasitidube, taker seriously in this 
Sense, that it needs to be looked at Carefully 
and thought about with a view to taking some 
kind of position on certain of these things 
if they do come up finally as Propositicans 
from Quebec or anybody else. 

Avgoodsdead ofethiss 1t seems to me , 
is almost certain to come up in one form or 
another, don@hgl 1 «bess Si y Ssubpraiged, for 
example, if we do not get some proposition 
from Quebec about concurrent powers, and 
the question immediately arises: what powers 


Should be concurrent, why, and who is going 
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Saying: "We haven't got anything to say 
about it’ at present"; or, what is: worse, to 
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right", and next morning waking up and saying: 


"Oh, my gosh, what have we agreed to?" I 
think these things have to be taken fairly 
seriously in that way. 

There are one or two other things I 
think I shoudkdClikerta say there. One is 
that in the list’ ofconcurrent powers I 
myself can certainly say you would have to 
have central paramountcy to all of them. 

Then there is another question that 
we have had a great deal of what I think Dr. 
Lederman called judicial paramountcy. 

There are a great many areas or have been at 
one time or another, in which the field 
could have been occupied by the Parliament 
of Canada but in fact has not been, and in 
the unoccupied field the provinces have Riek 
legislated as something ineléental, 60, their 
enumerated powers. 

If, as and when the Parliament of 
Canada legislated under the specific head of 
91, for example, then the courts pit 1 


understand it correctly, have almost 


invariably ruled that the Dominion legislation 


is paramount -- unless, of course, iteturned 


out that it is colourable legislation and 
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invades a provincial field. There is a great 
deal of -- I should not have said 

Pparamountcy -~ judicial concurrency now, 

unless I am much mistaken or I have mis- 
interpreted what I understood Dr. Lederman said. 

PROF. CONWAY: Will you be discussing 
this proposition, Mr. Chairman, with your 
Quebec counterparts? 

THE CHAIRMAN: The Quebec propositions? 

PROF. CONWAY: Yes. 

THE CHAIRMAN: Yes, next week. 

PROF. McWHINNEY: in avprivate Mee Lins 

THE CHAIRMAN: No, in the meeting. 

PROF. McWHINNEY: In the general 
meeting? 

THE CHAIRMAN: Yes. 

PROF. McWHINNEY: Are the Quebec 
proposals in fact the agenda Subjects, among 
all the other governments? 

THE CHAIRMAN: Yes, they are on the 
agenda under the subject of discussion of the 
distribution of powers. 

PROF. McWHINNEY: I would be very sorry, 
mevertheless,uand.ditswould Surprise me if the 
issue came up, for example, of taking a 
position on coneurrency or paramountcy in 
the abstract. If it did come up, I frankly 
would recommend oe You Simply say: "J am 


Very) sorry. It is an interesting philosophical 
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point, but what are you specifically Speaking 
about? Are you Speaking cf marriage and 
divorce? Let us hear your substantive 
Proposals. Ltt Git 1% finance, let us hear 
what they are, 

By the way, I can amplify the 
point Eugene made which I think is very 
interesting. The trend certainly of the 
courts today is more pragmatic in Philosophy, 
but there is 4 tendency towards Saving 
legislation wherever possible and Ot bo 
Striking down things because of abstract 
conflicts, and this is almost inevitable in 


the process of government. 
--- Off the recora discussion. 


What I am Seyi Tae ¥ Sey practice 
you get a species of concurrent exercise 
of power in every important problem by both 
provincial and federal Government in every 
federal system: and the courts are no longer 
giving an abstract aecision™ bit tending to 
uphold all the legislation coming before 
them, unless there is a concrete conflict. 
I think it makes a &ood deal of sense. 

Even in a constitution like the 
American in which I do not think there is 
any formal concurrent power, obviously the 


federal commerce power operates concurrently 
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with certain other exercises of state power, 
and it seems to me a logical part of ‘any 
working system. 

On the issue of paramountecy -- and 
this is why I stressed my hostility to giving 
an answer in the abstract --+ you might argue 
that the practice of federal States tends to 
be to give paramountcy to the federal 
government; tut I can well see that if the 
Prime Minister was serious about flinging 
back certain areas of social welfare to the 
provinces and making them assume 
responsibility for them, getting out, I could 
well see the Province of Ontario taking a 
position that "we want very definite tax 
powers of our own to finance these operations: 
and if you, as the Federal Government, want 
them to be concurrent, we want paramountcy 
in this area". You may have to take that 
position. 

I could well see a case for Federal 
paramountcy, for example, in divorce bas cch f 
there is a set of competing provincial/Federal 
laws; but in the finance area one may well 
want to insist that we want paramountcy here. 

This 1s why I would say: do not 
take a position in the abstract, and insist, 
if anybody raises the issue, on their 


indicating precisely what they are discussing, 
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and reserve your decision on paramountcy 
until you know what power it is, what area 
it is, and how it affects your own interests 
as a government. 

This is why I wondered about this 
Quebec brief. lL wesume: tase Wiel ,come, up., 
and Ontario will be interested in discussing 
tax. T assume foreign affairs will come up, 
although the latest word from Ottawa is that 
this has been quietly resolved. One 
understands Claude Morin made an agreement 
last week with Mare Lalonde and this Niger 
case is being solved very amicably and there 
are going to be two governments present and 
two invitations. So naybe there would not 
be direct conflict there. 


Bertrand's position is a little 


Oh. 


different from Daniel Johnson's in a number of 


areas, but I -supposecifrthere is eoing vo be 
part of this Quebec briéferaised,, finance, 
probably foreign affairs -- what other areas? 
Some of these others you mentioned -- 
fisheries at the moment? Ls wWounkdi be. wery 
surprised --- 

DR. FORSEY: Unemployment insurance 
may come up. 

PROF. McWHINNEY: Unemployment 
insurance. 


DRIEFORSEY: I could not agree more 
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with Professor MeWhinney about not taking a 
position about paramountcy in the abstract, 
except I think you have to emphasise that 
Somebody has got to be paramount in case’ of 
COnSiLLeat . When it comes to Sayinpan "Should 
the paramountcy always go one way or another?" , 
no, Ido not think it is wise to take’ that 
position. Youi have toldeokwatitte case by 
case, power by power, and in some instances 
you may have a perfectly sood argument for 
eravinates paramountcy and in others for 
national paramountcy, but I do think that one 
of the most amazing features of this 
document is that they simply duck the quéstion 
of whether there should be any paramountcy at 
aly Worse, they actually say on’ pagée ll, 
Daragraph rer: 

"May jokaiom to paramountcy on 

"behalf of one order of 

"povernment is likely to cause 

"confliet; ‘as -has) been variously 

"demonstrated by the constitutional 

"history of the United States and 

"the early years of Canadian 

'eonfederatd onle ~e- 
~~ which I think is a most novel version of 
American constitutional history. 

PROF. McWHINNEY: Let me bring out a 


challenging suggestion here. If Mr. Trudeau 
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flings back certain areas of social welfare, 
certain major ones that tre Federal 
Government has been responsible for or 
instigated, if he flings them back to the 
province I could well see a situation 
where the provinces might wish to insist 
on paramountcy in the income tax field -- 
this provinde , it ts..quite possi pre. 

If the social welfare area goes back to 
the orovinces by the Federal Government's 
Own whoicé, you are’ going to need 4 
tremendous amount of revenue. 

Mr. Trudeau has also said that 
he believes that the provinces should bear 
a pOmstacalmresponsipility! for? tax, ahd 
if theyisuggest the tax area’is foifig ts 
be concurrent, it may well want the 
provinees to insist on paramountcy in 
certain areas of the tax area. 

THE CHAIRMAN: Unereenvarly!kn 
your earlier comments about judges I was 
not sure~whether the (cornélusion “that 
emerged was that judges should be retired 
while they are still very young or not 


appointed until they are very old. 
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business of the division of powers, it is 
rather difficult to take up a final 
position unless you know what is going 

to happen to the, Courts. 

THE CHAIRMAN: Yes. 

Divo FORSEN,: Lf your upreme 
Court is going to be re-vamped in a certain 
way, your division of powers may turn out 
tounednnone thiness eit io. 1s eolne to be 
re-vamped in another way, it may turn out 
to be another thing. 

PROF: McWHINNEY: By the same 
token (and I think you almost implied this, 
Eugene) it is possible that this no 
position on paramountcy issue, tnat curious 
phrase that you mentioned, is deliberately 
directed towards a situation of a new court 
that refaects, poditical forces in the 
country, which would presumably mean -- ui 
think the phrase you quoted was that the 
problem should be solved case by case as 
tioarlsess Efvthere, were this re- 
constituted court, you would get a 
species of political compromise every time 
a problem arises, much as you get at 
Dominion-Provincial conferences, and 
then it would make sense; but I agree 
with you it does not make sense with the 


court as at present constituted. 
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MR. STEVENSON: Mr, Chairman, I 
wonder if I could follow on one of BT. 
Forsey's remarks about the difficulty of 
taking a firm position endsUneghine like 
concurrent powers until you know what 
happens to the COUPTS | 

This has been ONG SOTVEHG problems , 
LOCHAAKY of Procedure in the whole 
discussion so far. Should you decide on 
Something until you have really looked at 
the whole packare? It has come up 
certainly very Strongly on fundamental 
Pests Can you agree on entrenchment of 
a Bill of Rights before you know what the 
distribution of powers is going to be, 

- what the constitution Of the Supreme 
Céurt.sis going to be? 

I wonder if the &roup as a whole 
would generally agree that even at the risk 
of prolonging the whole discussion, that 
we really should be taking a stand from 
Ontario's point of view that there is such 
an inter-connection between all “ot the 
constitutional issues that one really must 
at least geo through once the Famut of the 
main issues before coming down to one, two 
or three very firm decisions, 

DR. FORSEY: It seems though 


there, that you would have to do Something 
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concurrent, pari Passu, or separate 
Sub-committees would have to consider 
these various things and arrive at 
tentative conclusions adding a previso 
at the end" "his 4s not an entirely 
firm conclusion on this particular 
matter, because Something depends on 
certain other ape cvs. .ogh tire matter, 
conclusions of some other Sub-committee; " 
but I should think it would prolong 
Procedures unduly if you insisted on 
going through the whole work before you 
£0t down bol, Gor example, the division 
Of powers. 

It seems to me you. can arrive 
at certain tentative conclusions about 
division of powers and puctaetinon proviso 
at the end that "we may have to take 
another look at this when we have dealt 
with certain other matters like the 
constitution of the Supreme Court, the 
constitution of the Senate, for that 
matter. 

MR. GREATHED: I think, as Mr, 
Stevenson indicated earlier when we were 
talking about the report wonrthe 
Continuing Committee of Officials «I 
think we have always regarded our 


propositions in just that bight. 
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DR. FORSEY: Yes, so I gather. 

MR. GREATHED: That you can submit 
them or withdraw them and change them as 
time goes on, and I think this is the case 
with distribution of powers. 

DR. FORSEY: The difficulty about 
that, of course, is that you may sound Just 
woolly and may not appear to have any firm 
ideas about anything at all, but I think 
that difficulty is not insurmountable. 

You do not want people to be in the position 
of saying: "We can't Say anything about 
that because we have to wait Por CEs 9? 

PY. fOr example, you had a 
proposition that, let us Say, citizenship 
Should be an exclusive provincial power, 
then you would almost Say at once: "Well, 
this does not look too good" -- at beast , 

I presume you would; that you won't 

have much left of any recognisable 
Canadian entity if you have not even 

got a Canadian citizenship. £Y CHES 

is something to be determined exclusively 
by “provincial legislation, we can't very 
well take that, no matter what SOuUPrt 4 
Senate or anything else we eet. 

THE CHAIRMAN: It was the 
intention of the Continuing Committee of 
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of the distribution of powers next week, 

not unlike the discussion we are having 
here; but we felt Benerally -~ and I think 
Quebec felt this particularly —-. that a+ 
would be premature to Start taking positions 
onthis; . that, again, our exercise has 
been to review the whole question of 

those issues that emerged in tackling the 
distribution of powers; then from there 

to prepare ourselves to meet Ches ey Asvy.ou 
have said, Ted, in a very Speolfil ce sand 
concrete way, bearing in mind the relation- 
Ship to all other areas that are developing, 
Supreme Court and so on. 

PROF. McWHINNEY: It seemed to me , 
just from following the Press réports 
without your first-hand informat Lon'jeines, 
Chairman, that the tax issue Le ig ode to 
be raised --- 

THE CHAIRMAN: Definitely. 

PROF. McWHINNEY: ~~ @enomcarndim be 
Separated from the issue of who is going to 
assume responsibility in the future for 
Social services; because Mr. Trudeau has 
raised this, dssue, flinging the ball back 
to the provinces, and these two are going 
to be inter-related, although I gathered 
from our discussions in the Spring that 
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you wish, Federal responsibility in the 
Social service area, Mr. Robarts would 
Still have been interested in rai sing 
the tax and finance issue in any Dominion- 
Provincial conference, and maybe that 
becomes a top priority politically. 

THE CHAIRMAN: You see, the 
whole thing, why it is a relevant part 
of a constitutional discussion in the 
sense of who is going to do what and how, 
is that the whole issue has been debated 
on that level more in the Press than in 
the meetings, that the provinces are 
seeking the Federal Government.to turn 
them over moneys, as if you went and the 
treasure chest was Just turned over across 
the table. That is entirely a separate 
proposition from saying that you have a 
number of functions to be fulfilled in 
the country; you have eleven different 
Governments that are going to fulfil them. 
You have certain tax fields, you have 
certain responsibilities. How are you 
going to construct the thing to make it 
work? -- bearing in mind that there is 
going to be political pushing and shoving 
and so on; but that you have to take that 
kind of approach to it. Otherwise you 


will forever just be talking about the 
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appearance of asking someone to hand over 
Something and someone to take Something 
away. 

I think the whole question is not 
Soamuch this Give-and-take, as whether you 
can arrive at a so-called viable Pesition. 

DR aeRORSEY< I wanted to emphasise 
the point that Professor Brady had made so 
admirably, that in these discussions yOu. can 
at least first of all sort out certain 
things: "Well, some of these things really 
ane not. of terrific importance, and others 
are; Secondly, you can find out the 
reasons for some of the proposals that are 
put forward. 

Necessarily these had to be rather 
Summary. Our own Ontario draft proposals 
are, also very summary;:Icthink; but in 
many instances what is important is to 
get the reasons behind» them. You may 
find that for what looks like a preposterous 
Suggestion there are quite powerful reasons, 
or you may find that for what looks like an 
innocent suggestion to which there would be 
no objection, there may be reasons which 
make you say at once: "Oh, wait a minute." 

THE CHAIRMAN: Thatidageri ch ty 


DR. FORSEY: hiss \Lebhink you.can 


do very well without taking up firm positions 
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and saying: "We will never bua@ge an inch 
onethisi! At least you will know Janet, 
what it is you are taking up a position on. 

THE CHAIRMAN: We must be 
epee! fir 4 I can't remember whether I told 
the story in this Committee before about a 
meeting I was at a number of Years aro wim 
the Institute of International Affairs OL 
think perhaps Ted, you and Professor Brady 
may have been there) where General Faulkes 
was discussing, in the early discussions 
in Nato, about how the multi-~lateral Nato 
force is to work in terms of the er itical 
question of who actually controlled the 
finger on the button at the certain point... 
John Foster Dulles said: “Well, you know, 
I think it is one of those things that is 
better to leave a little fuzzy". So the 
real question is how fuzzy some of these 
things are going to remain. 

PROF. McWHINNEY: A lot of these 
things, reading this very careful and 
admirably prepared statement from Ontario, 
clearly tane rifles: little honorific 
footnotes. some of them are responses 
to what strike me as Federal proposals 
introduced for bargaining purposes: because 
I imagine the Federal Government's 


proposal to bring the provinces in to the 
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Senate-appointing process and possibly a 
Provincial Supreme Court appointing process, 
these are Federal gestures designed to get 
provincial co-operation in other things. 
Maybe it is just the entrenched Bill of 
Rights they want provincial support £or., 
or maybe something else; but at a certain 
Stage I suppose you have to come down to 
a decision of what concretely is Ontario 
really interested in, what sort of 
qualifications really go to the ViEPCAL 
interests of Ontario and are not either 
honorific additions or responses to 
Federal proposals. 

I suppose it is in the tax fared , 
Pemvit tat, ver a tress contingent; it has 
to be based on a series of contingent 
positions which depend on how MUCHSe LP at 
all, the Federal Government is disposed 
to continue in the social service field 
in spite of Mr. Trudeau's recent remarks. 

I would be interested at some 
Stage of the afternoon, if it were discreet 
and if it were proper on your part: to 
hear from you on that, Mr. Chairman. 

THE CHAIRMAN: Very good. 

PROPRUFOXY I just wanted to make 
two brief remarks, Mr. Chairman. One is 


that I think there should be underlined 
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wnat you have to say about tax power to 
carry out tne functions. tetuink tChateis 
a proper approach. 

The second point is one I think 
we have overlooked, which Bill Lederman 
made when we were engaged in this Task 
Force in our examining this beLetse cand it 
Struck me at the time with some force 
because I did not hear anyone else make it. 
It concerned the specific problem of 
census and statistics, and he raised the 
point that we were moving into the computer 
age, and that he thought this was a 
roundabout means on the part of Quebec to 
Secure control of an area of technology. 
Now, that was a new thought to me, and I 
think it needs also to be underlined at 
this point and perhaps kept in mind. 

MR. STEVENSON: It might be 
pointed out that the Quebec Government has 
had quite a sophisticated view of 
Statistics for many years which has 
complemented D.B.S. in a number of respects. 
It has actually, as we have and as Alberta 
has, done some of the same things that 
D.B.S. is doing, apparently, such as a 
census. ofpmanurarcturing, A member of 


the Quebec Bureau of Statistics staff has 
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Come Civectiy strom D.BvS, 

We are working in Ontario now to 
a situation where in the municinal field 
the annual assessment procedure may almost 
produce an annual census. It 1s the 
cond ot technological revolution which, 
as Dr. Brady says, is almost inevitable 
if governments are to make the best use 
of the information that is being thrown 
up in the course of administrative 
operations. 

PROF. McWHINNEY: What was the 
fear here, Paul; what was Bill's fear? 

BRO Ry i Ones Bill pointed out that 
there may be in a number of these cases 
(and he used this as an example) there may 
be a very innocent phrase appearing GO 
convey one thing to people thinking of 
traditional methods but which, because of 
changing technology and function of 
government, implies a great deal more. 

All. I am suggesting is: 4nilane 
with what Eugene said a moment ago, that 
each one of these specific Suggestions 
needs to be examined carefully in all its 
implications. 

PROF. McWHINNEY: There would be 
no objection though to the provinces 


getting into the computer field, I take it? 
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PROF, FOX: No, it is the 
implication that if you say this is a 
concurrent power and do not examine the 
Question of the paramountcy, it may mean 
that in effect in five years time you have 
turned over a much wider area of power to 
the provinces than you thought you were 
agreeing to at the time. 

PROF. McWHINNEY: This would be 
one of the areas where I would have thought 
this so-called rule of reasoning the courts 
are now talking about would be obviously 
applied. It is difficult to envisage a 
conflict between Provincial and Dominion 
Sovernment in this area, whereas in other 
areas you can really see a conflict and 
the need for paramountcy. 

MR. STEVENSON: Perhaps by putting 
in Federal paramountcy in that Sphere, you 
get almost an automatic compulsion towards 
the use of common bases, classifications, 
where D.B.S. is the obvious central 
co-ordinating agency for any provincial 
Statistical operation. This is the 
practical way things are now developing, 
where I think in practice the provinces 
are very much in the statistics PiLeld, 
Section 91 or not. 


DR. FORSEY: I just want to be 
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Sure, ofrthe reasons, as Alec pointed out. 
You want to find out why they think this 
SUsh twit one concurrent, what they have in 
mind, and think about your own position 
Sn Ay . I am awfully glad that Paai hox 
brought up that point of Bill Lederman's. 
It does underline the necessity ior 
looking at these things carefully and 
finding out exactly what you are getting 
involved in, and, incidentally, not 
leaving more to the Courts than you have 
CO. You don't want to leave the things 
totally without Suide-lines. 

THE CHAIRMAN: With the permission 
of the Committee, I would like to suggest 
we break off now for lunch, and come back 
after to a discussion of Items 4 and a 

Lunch will be served in this room. 
behave togeiipeotf ferme hates while to 
another commitment, and I shall be back 
here vat quarter: to two, when we might 
resume in full session; but I was eoing 
to suggest it might save some time, if 
there is a hiatus between the conclusion 
of your lunch and the beginning of the 
resumption of the formal meeting at 
one forty-five, if you like to have an 
informal discussion with the staff on some 


of the questions arising out of the 


96. 


, ene * 
sided wisala hee iat ayo oat? 9 ia ia = 
nt evan weds? tadw , does ae (0 


fot#Leod nwo “40K ROS slarkats 

yet [unt tech bsiy el lotwe me EF timo 
y'& a? 

8 yestrebed [148 Yo Inloq Gea? qu triguotd 
; 7 7 oe 
v5 v¢leveoen ont enbitebas e90b at 

pas vidbwiers9 sprog eseda da gntiool ae 


antigen 61s soy ds shite wicliiiend - date 


[ts¢osbtont ,Oaa , mt peviowat, 


om ' 
oye wo neat siaHOd OFF OF aoe gnivsel ‘ 
eahidd sat ovaect od Oiaw 7" fools yoy ,o7 7 - 
ontl-~shivm geod? iw yilstod ; ae 
hah anit adtw “MAMAT AAD aH ; | 
| 


anaes of Salt Bivow 1 ,eeediamed sit to 


it vo? war The deeid Sw 


iV nes 38 noite anes 8 ov notte a 
f s32 ed Lf bw dotwd 
‘o9hL g 16% B20 qife oF evad I 
io6< fade I bose , dae ious ort ons a 


rintm ow nodw .owd od Seteaup va s19t 
bon 28W tuo :Afolease ria? at smy2et 
jit , om f ano2 -syee feiaibe 3) Jaswawe o¢ 
sobeufonos eft meewtsd avytatd & ag head 
att to aninntaed ott bre nodal paren bind 
te anigson Lamttot ont Do aokiqmuasy 

“a 

ma oven of onfL woy Tt .ov DeytGOT 96 


shoe i> Mtade ond coty nokeauvanth 8 


bit Yo Jue. aniedta. not 


an en) 
.- 


wh 


Of 


Propositions, which might generate a bit of 
informal discussion, and save a bit of time. 
Then we can come right in and work through 
them Systematically when we resume at one 
forty-five. 

DR. FORSEY: May I ask one other 
question before we break WD. Is the rest 
of this Quebec document going to be coming 
up for discussion at the next meeting of 
the Continuing Committee, because there is 
an immense amount of stuff in here. 

MR. GREATHED: Well, there dre 
bits and pieces of it have been pub in 
various categories and various of the 
propositions have already been discussed; 
but there are certain areas that the brief 
deals with which the whole Committee has 
not even begun to look at, but in due 
course there is no doubt the whole thing --- 

MR. STEVENSON: The way the 
eecretariat of the Continuing Committee is 
operating is to take the propositions 
Submitted by each government , elassd fy 
them under headings of general principles, 
and then come up with a document which 
may be a general principle with six 
propositions submitted by four different 
governments, but which may all express the 


Same view or may express conflicting views 
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On what is the general principle. Then 
we have to discuss the general principle. 


--- The meeting adjourned for lunch at 
Hh Ou Dd Ib 


e—- Oni resuming at 1:30s pim.n(Professor 
Brady in the Chair). 

PROF We BRADY We are supposed to 
have an informal discussion, I think, before 
the opening of the meeting by Ian. DP Chiink 
Ed, you are going to tell us what we might 
discuss. 

MRio GREATHED: I would just like to 
explain: aj couple, of; things, Mri.,Chairman, if 
I may. First of all, the twenty-two 
propositions which were sent to you on 
November 22nd are really intended to fill 
in some of the categories which the 
Continuing Committee of Officials hopes to 
discuss by the end of dts last meeting 
next week and before the December conference. 

As Mr. Stevenson was saying earlier 
on, the Continuing Committee has broken 
down the various topics for discussion 
into about. fourteen, categories, and, by 
December l6th I think we will probably have 
discussed, about, five of those, 1G gat 
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the object of thereview; the second category 
will be the objects of eOnbederation: tie 
third category, fundamental rights; the 
fourth would be the constitution of the 
central government, constitution of 
provincial governments, constitution of 

the judiciary, and a preliminary discussion 
of the distribution of powers. 

po une Invention od. this particular 
set which you have in front of you now, is 
really to permit Ontario to make some 
eontribution in this particular area. 

since we Bent them out) I know 2 
have on my copies had some second thoughts 
about style and a couple of points on 
content, and so on, and I think, like most 
drafts, they go through these ee rough 
stages at the beginning; but we look 
forward, as I said in the note, very much 
to your views on these. 

We also have two further propositions 
which, due to mechanical failures, etc. we 
eould not get out on November 22nd. Can 
you distribute those now, Gary. They 
are both on the eonsticvations of provincial 
governments, so if you could just include 
them in that section that you already have 
on the constitutions of provincial 


governments, then we can discuss those two 
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Propositions when we get to them, 

Finadiy el might Just note.that I 
was Somewhat amused by Professor MeWhinney's 
comment this morning that he detected a 
certain conservativeness in the, tone of 
this particular set. Ll mustisay it is 
a novel accusation for the secretariat. 

MR. McWHINNEY: No comparison to 
Sarl lem Gratis . 

MR. GREATHED: We have not been 
accused of this particular thing before, 
and it is rather comforting. 

DEO OR Sy = Certainly never by me. 

PROF. McWHINNEY: Are you known as 
the young radicals? 

MR. GREATHED: i don'tvEnows tut. 
don't think the term "conservative" was ever 
applied. 

PROF. McWHINNEY: What I really 
meant, they seemed to be more conservative 
than previous proposals, as if -you,.had 
consciously made them less innovatory than 
before», 

MR. GREATHED: Lyon the thank 263; 
and I don't think, on what you said earlier, 
that it was a reaction particularly to 
propositions that have already been submitted 
in this area. I think these peace we 


thought were reasonable ones in the 
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circumstances. 

MR. STEVENSON: A-lot of them are 
housekeeping areas. 

MR. GREATHED: Exactly. 

PROF. McWHINNEY: I thought your 
Proposition on the court had taken you back 
a little closer to the status quc'> “tire 
existing constitutional set-up, than earlier 
ones. That is the sort of comment I was 
making, which suggested a compromise 
resulting from confrontations. 

MR. GREATHED: I hope they do not 
Suggest no change at all. I think we simply 
learned from our betters on a Vertety OL 
technical issues, and this has been extremely 
helpfuas 

MR. PERRY: You will probably live 
to regret you made that remark. 

MR. GREATHED: With those preliminary 
remarks, Mr. Chairman, I would just like to 
Say that this is really the backrround to 
comments on this particular set of (now) 
twenty-four propositions which we would very 
much like you to consider this afternoon. 

PROF. BRADY: I suppose we might 
begin on page l. 

PROF. MEISEL: Hear, hear. 

DR. BORSEY : I protest’ erainst” thi's 


as a revolutionary proposal, Mr. Chairman -- 
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the new Left. (Laughter) 

PROF... ‘ROK. Mr. Chairman, in what 
detail do you want us to discuss these, 
because I have some detailed comments on 
Some of them, and also textual suggestions 
which are minor. Do you want all the 
itty-bitty points as well as matters of 
issue? 

MR. GREATHED: I think insofar 
as time allows, the itty-bitties would be 
very good. 

MR. STEVENSON: With the proviso 
that we might hope that we had at least a 
preliminary run-through of,,all,,of them. 

PROF. McWHINNEY: Hecept that 
these are not constitutional drafting 
proposals. They are suggestions, are they 
not, which may later become the subjects of. 
adparoings So therefore the grammatical or 
Stvilietiompotnisrarermot: of ereat velevance, 
are they? TPMassSthe substance: ofrthe 
idea®that cohecernseus, is it. not? 

In other: wordss nobody,ds.going to 
adopt this immediately as a proposal to be 
a new section in the constitution, in the 
words in which it is put. 
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"duly enacted" in line 1? 

PROF. McWHINNEY: Legalese. 

PRON. (ROR? It implies that if they 
were not duly enacted, then you would not 
disallow them. 

PROF. McWHINNEY: It should be 
SGPUCK 5 “Lif as pompous legalese, 

DR. FORSEY« Surplus verbiage. 

PROM. FOX initheethd rdriddnes it 
Should be "are" instead of "is", if-you want 
bo ibe Ltty-biety. 

MR. GREATHED: Excellent. I picked 
that up myself. 

PROF FOR: Explanation: "each 
level". This we discussed before. Implies 
an inferior and superior set of governments, 
which I object to. 

MR. GREATHED: Yes, generally we have 
used the term "jurisdiction" or "sphere" or 
"orb" or some other term. 

PROF. SYMONS: Be careful ‘ofithat 
word "orb". (Laughter). 

DR EORSEY: Dive seximba iat ids if 
provincial legislation is capable of being 
reserved or disallowed on advice of the Federal 
Government, I suppose if it is reservedibt is 
presumably not the advice but rather the 
instructions pectil mbt ts disallowed, it is 


the advice to the Cabinet by the Governor- 
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General, 

I should want to enter a caveat 
On this particular Cha The It seems to me 
this might be a bargaining counter from 
Somebody (presumably not Ontario) in 
relation to some entrenchment of fundamental 
human freedoms. This power ‘could be used 
(I admit it has rarely, if ever, been used) 
to safeguard certain fundamental Pignts and 
freedoms. I would be Sorry to see’ It 
disappear completely, unless we get a quid 
PLOACUC:, 

Actually I don't think 1% 18 'or 
very much importance, because Probably this 
power is dead anyway. The last reservation 
of provincial legislation was in L96Ts "and it 
waS made plain then by the Diefenbaker 
government that it considered this shoul 
not have taken place. 

The last disallowance was in 1943, 
and to my mind the Diéfenbaker government, 
by refusing to disallow that outrageous 
Newfoundland labour legislation in Leg 
drove the last nail in the COLLIN 

I should rather hope that Somebody 
might make use of this to try and squeeze 
Some satisfactory protection for fundamental 
rights and freedoms out of the constitutional 


conference. 
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MR. GREATHED: Lt soomightiiuet: make 
a comment here, I think the intention was not 
to put in any element of bargaining. at. this 
Stage, but simply to lay out a variety of 
various issues that we thought. —=~- 

Die FORGE: ] don wt @2icess his 
anyway. This whole theory that there should 
not be any subordination is repugnant to me. 
On this point I am an unreviled, unrepentant 
John A. Macdonald conservative -- one people 
and one government, not five people and five 
governments; local government and legisla- 
tures subordinate to the Federal Government 
and legislature. I am firmly convinced 
this is not only what we had originally but 
what we ought to have. All the billows 
have gone over me, so to speak, and I am 
powerless to do anything now, but I want to 
hat seethe aghast: cxuy of «thesexpieing Tory 
party. 

PROF. McWHINNEY: Are we on the 
second matter now? 

PROF. SYMONS: Conid.f follow up 
Eugene's point? I think that in practice 
it. seems: to be. acceadeletter:, IeamMeno’ 
one hundred per cent convinced that it is 
an entirely happyasituation.. bub Iedo think 
that in the process of negotiation it would 


be» helpful. not to begin by throwing this 
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away. THLeTis Something that might be 
useful ; 

MR. STEVENSON: This is the Federal 
Government's position now. 

DR « FORSEY: Do they want this out? 

MR. STEVENSON: No, the Federal 
Government have said almost what you have said: 
"You agree to entrenchment of fundamental 
rights, and we will agree to the removal of 
disallowance". 

Dh. BORSEY: I am delighted unees 
unat. It enhances my already very high 
opinion of the Prime Minister. 

MR. STEVENSON: This was not looked 
on very kindly by the provinces against 
entrenchment. 

PROF. McWHINNEY: I thought Don 
was saying the Federal Government will give 
up reservation and disallowance gracefully 
because’ it does not want Chem wo Ge wan 
likely get a concession for it. Tsn?tartchat 
your point? 

MR. STEVENSON: It wants a 
concession: form itt 

PROF. McWHINNEY: Yesooir you buy 
the Bill of Rights, we will agree --- 

MR. STEVENSON: We will leave the 
Federal Government to bargain for that quid 


pro quo when the Ontario Government itself 
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has not taken any strong stand in favour 
of entrenchment. 

PROF. McWHINNEY: Is your admiration 
of the Prime Minister still increased on that 
basis? 

PROR. METSEL: Has Ontario anything 
else to give away? 

PROF, «SYMONS: Lethink Ontario's 
interest is pretty close to that of the 
Federal Government's in this Process, onathat 
point. 

MR. STEVENSON: The Ontario position 
has not been that close because of the fact 
that the Ontario position on entrenchment has 
not been that of the Federal Government. 

PROF. McWHINNEY: Lf. Lhamayg «aS aa 
footnote to history, I had correspondence 
with Mr. Diefenbaker at the time of this 
Newfoundland measure, and my conclusion is 
that he intended, in making the decision, 
that this would indicate the disappearance 
through desuetude of that power; that he 
disapproved of the legislation violently on 
the merits, but felt that the institutional 
power should disappear and consciously 
nefeain. from, dt 

DR. FFORSEY: Incidentally, there is 
some support in "The Life of Jog Smallwood" 
for what I have always suspected and have 


reason to suspect, namely that Diefenbaker 
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hoped to get off the hook by hintine to 

the Lieutenant-Governor that he reserve the 
Bills for the signification of the 
Governor-General's pleasure,© and then: just 
let them lie, which would have been much 
tne best thir totao, 

PROF. McWHINNEY: That did not 
come up on this other point. 

DR. FORSEY: No. 

PROF. McWHINNEY: It was quite clear. 

DR. FORSEY: No, that course was 
Suggested to him by me as a matter of fact on 
behalf of the Congress, and I suddenly found 
out there was some reason to think that 
something of the sort had been done, and 
"The Life of Jog Smallwood" makes this very 
Clear. 

PROF BRAY. There seems to be 
diversity of view as to what ought to be done 
about this. 

PROF. McWHINNEY: I am in favour 
omic’ 

PROPS BRADY Some are in favour 
and some not. 

DRY FORSHY* dor” to think Gcmnis 
worth any more discussion myself. 

PROF. BRADY: We con ko: on to’ 2, 

DR.: FORSEY Having secured my 
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PROF. BRADY: Head of State and 
Chief Executive. 

PROF. McWHINNEY: I am curious about 
these terms. "Head, of: State" has become the 
term of art for the titular executive; but 
the term "Chief Executive" seems to be a 
Sort of substantive descriptions EMaon2 & 
think the two terms sit very easily together. 

PROF. BRADY: No. 

MR. GREATHED: Just in explanation, 
these particular terms have been used in the 
category established, and we were Simply 
following that category. 

PROF. McWHINNEY: I wonder if you 
Should not suggest Striking "Chief Executive". 
ikea atest completely misleading. One points to 
form of art, and the other to effective power. 
I would tell the Federal people: “Don't get 
your terms confused". 

PROF. CONWAY: For the purpose of 
the record, Mr. Chairman, I want to register 
my objection to this, and since I have 
written at length about it and will be 
publishing something this searwabdoutretesand 
I sent a report to all members of the Committee 
a year ago, I will not elaborate on my 
objection. 

PROF. McWHINNEY: May I ask why 


this is in, as a matter of interest? di 
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take 1t, as in all constitutional matters, 
the existing system remains until somebody 
positively moves to change it. Why does 
Ontario want to go on record? Is that a 
conscious policy decision? 

MR. GREATHED: STH’ sures 
partly that if Ontario has to say something 
on the subject, if we are contributing as 
fully as we can to these discussions, I am 
not-so sure that at this stage our political 
masters would accept anything else. mHey 
might. 

PROF. McWHINNEY: It would seem to 
me somewhat un-Robartsian in the sense that 
I notice the Premier on the whole’ normally 
does not take. posePtions of *thts sort. He 
waits until the problem arises, if somebody 
wants to move for a change. 

DRT ORSBY : Quebec is pretty 
clearly doing so in this concoction we were 
looking at before. 

PROF. “FOX: isn't the source of “the 
difficulty that in explanation of 2 you make 
the choice lie between only two extremes -- 
constitutional monarchy and republic. 
surely 1f there is going to be any change, 
it would be something less dramatic. You 
might have the Queen continue as the head of 


Commonwealth, and have a post with a variety 
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of.titles in, each of the members of the 
Commonwealth as the local head of state 
or chied) executive. 

DRa» FORSEY,: What would you call 
him, what George Washington wanted to have 
himself called -- Lord High-Mightiness? 

BRO Om: You. already have it 
in some Commonwealth countries; you have them 
called "President". it. seems to me. this is 
too dramatie a»choices. 

PROF. McWHINNEY: Some -of «tne: other 
language is funny. "The constitutional 
monarchy has been Canada's form of government 
throughout its history’. I am not sure 
that is apcerrectwdeseription, 

DR«ePORSEY: How so? 

PROF. McWHINNEY: Well. tie “more 
comprehensive term is "parliamentary system", 
or "parliamentary democracy", is it not? 

PROP se uA DY 2 Constitutional 
monarchy implies parliamentary. 

DAL, BORGES: I should have thought 
SO. 

PROF. McWHINNEY: Not necessarily. 
The Belgian system is a constitutional 
monarchy. 

DRwkBORSEY: Is it. not a parliamentary 
system? 


PROF. McWHINNEY: itis not the 
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Classical parliamentary system, but it is a 
constitutional monarchy. That is the term 
of art the French textbooks use. 

When you say "form of povernment", 
it seems to me in using it in the exclusive 
sense you are being misleading. You might 
Say the constitutional monarchy has been an 
incident of Canada's form of fovernment. 

PROF. BRADY: An incident? 

PROF. McWHINNEY: Something of that 
sort. 

PROF. CONWAY: Would it not be true 
to say that the French monarchy before 1789 
was a constitutional monarchy? 

PROF. McWHINNEY: Yesgtlt Wee 
formally limited by the Estates General. 

The scconstitwtion -vof the auiiat Empire was 
constitutional monarchy, modified only by 
the Reichstag. lm ;othex, words th third iit 
is rather inelegant. 

MR. GREATHED: I think the 
discussion illustrates the difficulty we have. 

PROF. McWHINNEY: Why say anything? 

PROF. BRADY: You can have 
constitutional monarchy and parliamentary --- 

DR. FORSEY: Why not say "parlia- 
mentary monarchy", what is left of it? 

PROF. McWHINNEY: Parliamentary 


democracy with monarchical head of state. 
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UR.  RORSEY * No," it has not been 
a parliamentary democracy since the beginning, 
it was a limited franchise. The women were 
out of it altogether and so were other people. 

PROF. CONWAY: John A. Macdonald 
Said specifically it was not a democracy. 

DR. POR oes Oh, yes, they were 
horrified about the idea of democracy. 

PROF. McWHINNEY: VUme Oud ai. 1) 
be a democracy without the women, of course. 
DR. FORSEY: Parliamentary 
democracy, that Is why constitutionally it 
is more poetry than practical. Bo Ls! like 

the judges reading back into the preamble 
OT tne British Nortn America Acty "Great 
Britain was a democracy in 1867" -- my eye 
and Betty Martin! 

PROF. CONWAY: Specdia Cally the 
Fathers of Confederation said the Canadian 
Union was not a democracy. 

DR.  PORoIn : They were insistent 
that. 1t was a monarchy, €xceedingly so; and 
none more so than. George Etienne Cartier, 
thank God, repeatedly, to the annoyance’ of 
the Americans. 

PROF. MEISEL: I aon. t want to 26 
around Nit-picking Nere, buteir we do I 
would like to make my contribution. In 


the fourth line the word "thus" seems to me 
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to be quite unnecessary, since this sentence 
really does not follow from the previous 
Sentence in any way. 

MR. GREATHED: I have made a change 
Couthis 

PROF. McWHINNEY: SG is " funny 
paragraph. You recite the internal form of 
government, then the Statute of Westminster 
business; then you get into what Harold 
Agdern-calléd constitutionalefébkbidne. Lie 1s 
a mice cocktail in the end, but it is somewhat 
a non sequitur type of proceeding. 

MR. GREATHED: I think the 
difficulty is lmetryinie to simnariicehan 
explanation and trying to get something into 
two brief paragraphs. 

DR. FORSEY:: The meaning is 
Colerably clearye I tthinks 

PROBS SYMONS« Mr. Chairman, I would 
like to suggest one point. i ~ehinkethis is 
not the time or»place for an elaborate 
discussion in these few sentences of the 
merits orudemerits ofthe Growngn buted 
think when you are noting one or two only 
points about the Crown that it is important 
to say something about its relevance to the 
distinctive character and historic 
identity of Canada as a separate, political 


nation in North America. If thereiistan 
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argument for the Crown of Canada it is 
vis-a-vis the United States, without perhaps 
Saying it quite like that. 

PRORy BRADY: Let us say "historic 
heart", or something. 

PROF. SYMONS: sure: For me this 
is why we have a Crown. It 328 a symbol) of 
the historic identity of English-speaking 
Canada and, to some extent, French-speaking 
Canada. I think if you are looking for 
reasons (though I am not Suggesting you need 
to) that is the obvious one and it is worth 
putting in 

PROF. McWHINNEY: It is a better 
statement than this highly defensive 
explanation, this second sentence of paragraph 
one and the 1926 Statute of Westminster and 
all that, because that does seem to imply a 
progression then on to the complete 
abolition. It would be a better, more 
felicitous statement. 

DR. FORSEY: ineidentaliky ptt tis 
rather amusing (not in connection with this) 
but in Quebec some of the Johnnies who are 
strong on poetry and grammar and their 
flowing phrases and all that in the 
Constitution, are most anxious to remove from 
the existing constitution anything of the 


sort. I won't repeat it all, but all the 
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Symbols are there with all the emotional 
content that they have -- freedoms slowly 
boiling down from precedent to precedent, 


and putting in something else of their own 


inventions That is by the way, however. 
PROF . “BRADY: Perhaps enough views 
have been expressed on 2. 32 


DRY FORSEY* Again, "Chief Executive". 

PROF. McWHINNEY: Yes, and the 
explanation is rather a funny statement there. 
I presume it means: 

"Recognise the fact the Governor- 

"General is appointed by the 

"head of State of the Commonwealth 

"on the advice of the Prime 

"Minister of Canada of the day". 

MR. POSEN: If one reads the 
proposition that went before, that the monarch 
continue to be the head of State ~--- 

MR. McWHINNEY: You have got two 
heads of State, using’ the term as a term or 
aru. You have your Canadian head of State, 
who is the Governor-General, and you have 
your Commonwealth head of State. 

PRs FORSEY: No, because what we 
have been saying on page 2 is the head of 
State of Canada, surely? On page 3 we 
are talking about exercising the function 


of head of State in Canada. 
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PROF. McWHINNEY: themterm in fact 
is a very conscious term of arc, and in. fact 
there are two heads of State’-- the Canadian 
Governor-General and the monarch. 

DR. FORSEY: I Woutdnitesay so. I 
would say the Queen is head of the Common- 
wealth, and she is also head of the Canadian 
State. She is Queen of Canada and head of 
the Commonwealth. 

PROF. McWHINNEY: What is the term 
you are using for Governor-General, then? 
What descriptive classification? 

DR. FORSEY: He is the representative 
of the head of State in Canada. 

PROF. McWHINNEY: Biel sno .a 
conference operating with special definitions 
then. 

DR. FORSHY: I have always understood 
that it was the classic definition. 

--- Mr. Ian Macdonald rejoined the meeting 
and took the Chair. 

PROF. McWHINNEY: No, the Governor- 
General is head of State. Who was working 
up the glossary of terms, somebody in the 
Federal Secr etartat? 

MR. GREATHED: In which respect? 

PROF. McWHINNEY: This glossary of 


terms, "Chief Executive". 
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MR. GREATHED: These were 
established by the Secretariat. 

PROF. McWHINNEY: The Federal? 

MR. GREATHED: No, by the 
Secretaries to the whole Conference. 

PROF. McWHINNEY: I am not 
querying the categories, but merely the terms . 
used as labels for them. 

PROP s, BRADY I suppose we cannot 
draw up a glossary in appropriate terms. 

We -couldd) dott, but—=-= 

PROF. McWHINNEY: No, but when you 
are dealing with technical matters and you 
have technical terms with technical meanings, 
it is sometimes helpful to use them. 

PROF « BRADY: Weshaverdiwversity of 
views as to what the terms should be. 

MR. STEVENSON: Theserare.« thesterms 
used by the Federal Government in its 
propositions. Atedeastirdethought. that.is 
where you stole the phrase. 

MR. GREATHED: No, the phrase was 
stolen from the category established, I 
confess without too much thought. 

PROF. BRADY: Our chairman has 
returned so I hand over. 

THE CHAIRMAN: Thanks: very; touch. 

I am sorry to have delayed further than I 


thought. DPigather you are on 3. 
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PROF. McWHINNEY: On 4, are we not? 
PROF. BRADY: We have exhausted 3. 
THE CHAIRMAN: "Constitution of the 
Central Government - Head of State and Chief 0 --- 
PROF. McWHINNEY: "Chief Executive". 
PROF. FOX: I just wondered here, 
Mr. Chairman, whether there Should also be a 
clause establishing a period of tenure. LT 
seems to me that might be important and I 
don't think it comes in anywhere else, does it, 
Ed -- the term of office for the Governor- 
General? I don't think it is included in this 
draft anywhere else. 
MR. GREATHED: No. 
DR. FORSEY: What would you put a), 
"liable to be removed by Order of the 
Governor-General in Council for incapacity, 
malfeasance in office, mental infirmity"? 
PROF. McWHINNEY: And subject to 
the Landreville rules of interpretation as 
to what that means. 
PROF, FOX: No, it strikes me that 
the functioning of the office might be 
improved if our Governors-General were 
in power for a longer period than they are. 
If we were discussing it, I would suggest 
ten years with a possible renewal period, 
because I think we need really continuity 


with one individual. 


“ee Lelio 


“ayisuooxa t*etdo” ‘YOUMIAWOM FOS it 


ots, youd madd botveq tefno£ 5) 46? game 


-avtucgedt TO ee Eeran % wetter igded aa sauslo 


bas gaetrodmt od Ingit fang Sm os emese | 


hobutont > Fb sient 1d? eee i flexr9ensd 


. 1 mary 7 a 
an 29niete tL . ov KO} O84 | —_ 


Jon Rue Bivow I eal guigauseth OW! § 
/bols9 Dewsite, ide oe 


bas 9 Go - yor ra 


hoyshtow tent L AOD ee : 


o3f6 sradwvisa ot eemoo Of matdg t'mob a 


yoo #443 to? sartto To amas eit ~~ ba = a 


cals sierwens ttetb yf 
ov | :0S TRAY inte’ 4 ae 
sfvow tad ‘YaRHOD yao 
gilt “WO roba0 yd beyvone’ ad ot sfdati" : 
easont AOT teenies 12 Sereieiereanede’ . 
borat tnd Ds dctan ssalrr af sensesetian 
iosfdue ona ‘YRUVIHWOM  .9Oag | i 
iokistorgregak to aelut sifivewbapd odd 
atte ait Jedd Iedwe oF | AM 
jiagim s6ryipcet? to gulactdonut edt 7 


| a eeu ie le ace iin 
stow {s1sn9d=Biontevan wo tS Devorg ft 
; vie ae ¢ 
hile my 
atl 


_ 


Hii 


wel. 


DR. PORSEY: What happens if the 
chap goes off his rocker? 

PROD. OK. Mere isa 70 bause about 
removal here somewhere. 

PROF. McWHINNEY: You can make it 
a more significant office with a longer term. 
Is that your intention? 

PROR.. “aie That is really my 
intention. I think one of the problems in 
Canada is that many people do not know who 
the Governor-General is; he has no 
particular significance. 

PROF. McWHINNEY: Many think that 
is a good thing, of course; it de-emphasises 
Che office. What you are really making is 
a policy choice, im terms of the «importance 
of the office vis-a-vis the Prime Minister, 
that would get into a longer term. 

PROM. POR: It. may touch on that. 

PROP? RADY: Five years makes him 
very much a Uransient, 

PROF: McWHINNEY: Yes, and ten years 
Ls "an institution in himself. 

PROF. FOX: there ?.s no: term laid 
down in the B.N.A. Act at the moment, no 
term for the Governor-General; and I wonder, 
if you are talking about something like his 
being a Canadian citizen, why shouldn't you 


talk about the length of tenure of office? 
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MR. GREATHED: Pauli, 1 wonder if 
it would come on page 6? 

PROP a, POR You know, I am not 
Suggesting it is important here. Ll just 
want to raise it as a general matter for 
consideration at some point. 

MR. GREATHED: All oplents 

PROF. CONWAY: I think Faull has 4 
very .coodspoint,,because,1t is clear 
historically the term is limited to five 
years because English noblemen wished to 
get back to England after five years to 
their estates and life in London. The 
office being continued now under its 
reformed constitution, I think all sorts of 
new considerations such as Paul brought up 
apply very much. 

PROF. McWHINNEY: Montreal 
noblemen may wish to get to the slopes eed 
Montreal. 

THE CHAIRMAN: To Toronte:. | 

MR. STEVENSON: We have not made a 
suggestion about capital yet. 

PROF. CONWAY: He may be, as 
Professor Brady says, just a transient. 

not 
If he isygoing to have any significance, 
why have him; why not have the Chief 
Justice do the constitutional --- 


PROF. McWHINNEY: Because the Chief 
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Justice has work to do; he.has.bad Ziver. toa, 

PROF. SYMONS: Tathimksydteisua £00G 
point and it is worth thinking about. 

PROF. McWHINNEY: Putting:dn the 
term,.of .office:, 

PROF. BRADY: And a longer term. 

DR. FORSEY: I suppose you have rot 
that covered in 6. 

THE CHAIRMAN: It is generally 
agreed it could be in either 5 or 6. 

PROPs BRADY: We leave.that to.the 
Secretariat. 

MR. GREATHED: Was there some point 
about the grounds of removal? 

PROF. MeWHINNEY: JI think that is 
under 6. 

THE CHAIRMAN: 6 is the place. 

MR. GREATHED: it is not covered by 
this scholarly term "moral turpitude"? Would 
that be satisfactory? (Laughter) 

PROF. McWHINNEY: It has no longer 
legal meaning. That ceased long ago. 

PROF. SYMONS: Mat. is.not purely 
a scholarly term nowadays. Mr. Chairman, 
may, lL. raise. one. point.. I am very much in 
favour of the intent and spirit of the notion 
that the Governor-General should be 2 
Canadian citizen, but I am Just wondering 


if it. is..not pretty crude. Are you. shutting 
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out the idea, which I Suppose is a lone shot 
now but I think it was a pretty liberal one 
and international one, that on occasions 
Commonwealth countries mignt possibly Swap 
Governor-Generals? i think it would be 
very salutary for Canada to have a governor-~ 
general at some point from India or 
Pakistan. 

PROF. BRADY: Or even Australia, 

PROF. SYMONS: You know, you are 
closing the door by “doing -t has! Are you 
Sure it is necessary? Are you in favour 
of ethe ‘spirit? I wonder if you want to close 
tite! idoor. 

MR. GREATHED: | Would your comment 
be covered by changing the “must” Te Mshould’'? 

PROF. McWHINNEY: You are getting 
into the minutiae of constitutional law. 
Do you really want to have a PROVisior on 
this? If a case arises ~~ such as, you 
remember, Franklin D. Roosevelt, Jr., -- 
you can always get a court Millie 44° there 
becomes an agonising situation. 

PROF. BRADY: I would question 
whether you need to. 

PROF. McWHINNEY: Frankly, does 
it weaken Ontario's case to come up with 
all these funny little things? re it 


appropriate in this international are? 
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MR. STEVENSON: The Federal 


proposition to date has heen Ben Lowi nunIae: 


PROF. McWHINNEY - Why should we 
play the same rame? 

PROF. SYMONS: + really thouvuent 
it was unbecoming in the late twentieth 
century. 

PROF. McWHINNEY: It. is. narrow 
nationalism, is it not? 

PROF. SYMONS: ltvseal iv. J. 

Por. METS BI I went through 
precisely the same form of thoughts, Mr. 
Chairman. Then I thought one Lop in 
addition to ceremonial functions of the 
Governor-General that is important is the 
Question of an election in which there is 
no clear winner, where he may have to 
negotiate with leaders of three or four 
possible parties. 

I wondered whether, you know, 
as distinguished a person as Mr. Nehru 
Or some very distinguished Australian or 


Indian, could really periorm this Wind of 


Job with the sensitivities that it recuires 


I thought: "Well, it may be parochial to 
insist that he be 4 Canadian, but there 
may be moments when what you really want 
is a good understanding of the real 


situation.” 
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PROF. McWHINNEY: That operates, 
surely, in your discretionary powers in 
the appointing process, does it not, John? 

PROF. MEISEL: Yes , Eti'does.. Z 
would be inclined to leave it out, the whole 
thing; in other words, to leave 4 out. 

PROF. McWHINNEY: You know this 
provision in the American Constitution that 
you have got to be a natural-born American 
eitizen: I think the ‘general view of 
constitutional lawyers is that these 
restrictions are a pity; that they come in 
in @ fairly, if “one could -caleert, ‘ervously 
national period of one's origin, but you 
really do not need them in extra protection, 
and sometimes they are a nuisance. 

DR. POHSET: What wat have on 
page 4 is really an attempt to sum up the 
present practice, with which I assume: the 
Government of Ontario is reasonably 
Sapel Lee . Tt 28 not going to go To. clic 
States for something different. Bt is 
presumably open to conviction, and I 
think this is what is going to happen. 

I think he fs always going “vo "vet, 
Canadian citizen, and I think you are going 
to have the alternation of English-speaking 


and French-speaking. 
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PROF. BRADY: You leave that, 
after all, for oninion and custom ane so 
On; you do not need everything down. 

THE CHAIRMAN: ALP rirgite, Etnink 
we have the prevailing sentiment. 

PROF. McWHINNEY: That 4s an 
Indian approach to CONS bt WOH making, 
SoviTS Tad Map. 

PROF. “BRADY: Filling paper. 

PROF. McWHINNEY: res, "Ui 
Paper ~~ "a 350-page long -conStitutzor. 
Admirable people but —-—- 

DR HORS BY: Or SS, “alr rtopet s 
that whoever tries to translate this in 
terms of constitutional law, will know 
Very Wwe hl whathadre Ps tehout, 

"The functions of the 

should 

"Governor-General /be defined 

"in the written constitution and 

"should be limited to the present 

"prac tice, " 

I hope they know what the present practice 
is. I am not by any means free of 
OOS CUPITY. 

PROF. McWHINNEY: Deceptively 
trite, this statement. 

DRIP PORSEY: I venture to say 
a lot of constitutional lawyers will say: 


"I am throwing in my hat"; and as for 
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defining them; in all probability I 
don't think you can considerably list the 
functions of the Governor-General. 

If the intention is merely to 
make certain that certain things sin the 
present Act which appear to be capable 
of being performed by the Governor-— 
General alone, without advice of nis 
Council, should be straightened out syst he 
terms of the Act should be made to accore 
with practice, that is well enough; 
butecif cyou “say “that "developments over 
the past hundred years have hindered the 
independent exercise of the power by the 
Governor-General", I am afraid this is 
one of the things where you simply 
cannot get the thing down in sufficient 
detail and with sufficient PLéexioi tity 
to make it satisfactorily workable. 

I think there are some things here that 
ape cbést “just. beftieto licusitomeand 
development of custom. This urge to 
eet things down in black and white can 
be shoved too: far. It can prevent you 
then from adapting your constitution to 
a new situation. 

One of the things that comes un 
especially in this connection is the 


fact that sometimes functions change 
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because the situation to which they were 
Originally a response disappear. ¢-Bhen, 
by George, it comes Up <apeaimeakn tehe «game 
Or a new form. 

Take for example the party 
Situation at Confederation. There were 
a tremendous lot of. loose fish, shaky 
fellows. After each viele 2 ics you fot 
the Giobe giving one list of members as 
Liberal and the Mail giving another list 
which included as Conservatives some of 
the people who were shown on the Liberals. 
These loose fish swam back and forth and 
you had a series of defeats of Macdonald's 
government in the House of Commons in 
consequence. 

That sort of thing was quite 
characteristic of mid-nineteenth century 
England and also Canada. Then with the 
development of a broad, more democratic 
electorate, you had much greater rigidity 
of ~party .lines:y and sso ;you »got may ority 
governments instead of (very often) 
minority governments, and the loose fish, 
shaky fellows, independent members, 
disappearing, and certain of the powers 
of the Crown therefore seemed to have 
disappeared; certain things were not 


happening any more. These practd cel} for 
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example, of waiting for a new House of 
Commons to pronounce juapment on tne 
eoOvernment gave’ way’ tothe practice OT 
resigning immediately when you were 
defeated in “arr*elec yon, Then you got 
to the point where’ these loose fish did 
not “appear but’ loose schoots'*of fish 
appeared. You “nada third party, -a 
fourtn party, ‘and Trobody "ev arclear 
majority: Your old pracvrcemegan tte 
come in again and various people said: 
WPrhis’ fs hiphly uncorstitutionai™. 

The answer “is1“* "NO ,*2 25 HOT PRSLETIS 
perfectly constitutional. You are going 
back’ to previolS’practicées"3°becatse the 
circumstances which called forth the 

olay practices’had re-asserted themselves, 
even if in’ slightly’ nominas©form. 

This seems to provide a beautiful 
example of the flexibility of convention, 
and something which it would be a great 
pity to cut off by going into too much 
detail in fundamental law. 

PROM. “BRADY 3 I would agree with 
Eugene and add that the full functions of 
the Governor-General for the Crown are 
indefinable. It depends on the 
individual's personality, outlook and so on; 


he“is a “symbol; “itr a “sense: He will do 
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things to give reality to the Symbol that 
perhaps his neighbour would not do. You 
haveceosértosthink that he has SVane A561 t 
Were,eoto dos that. 

There are one or two functions, 
Ofa courses 'thateshould be clear in the 
constitution, and they are usually in the 
practicerand convention anyway, but I do 
not like quite the defininipeot tne functions. 

PRO FOX: Mr. Chairman, I agree 
with what has been said, and I was thinking 
about this in some detail. POM ale kf 
you do wantnte pursue itecit ts easier .to 
do if you distinguish between functions 
which Dr. Brady was talking about in 
reference to the Governor-General being 
the symbol of the State and acting as 
exemplar of the country's voice and sort 
Ofieniefs poldtical conelliation officer 
at difficult moments in the operation of 
thé const itmpionge* then you canialso look 
at the powers, and here they break down 
under prerogative powers such as the 
invitation to somebody to be Prime Minister, 
and selecting among potential successors 
if. the PraimesMinister Lesion 15 
incapacitated. 

Then you come to statutory powers, 


and here he has statutory powers as an 
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individual under the B.N.A. Act. Io went 
through these and I was Surprised to 
discover as many as I did. There were 
sixteen, seventeen or eighteen times he 
is mentioned in specific claus e's > -and “1 
have noted these. 

Then, “of course }"there “arena 
Statutory powers as member of the Privy 
Council, the Governor-General in Council. 

Dr. FORSEY ¢ Would that not be 
as part of the entity” called "Governor® 
veneral In” CouneL 1 7 

PRO 2 LOK Part of ther entity? 
There were eight here that I cannot identify 
Dy Clause in the Bs NAV ic os oo vnat L 
think this needs a great deal of careful 
UNCVUEDL LT you go" Titonri't. 

UR. NOrngo.. [it certainly does. 
There is also the whole question of the 
reserved power’. 

Phe. woes That Ls’ rien . 

in, POROEY Whether there are 
any circumstances in which he can refuse 
the advice of his ministers. 

When you come to prerogative 
powers, I hope everybody who is dealing 
with this knows what the word "prerogative" 
means. A great many of my students don't. 


I should have thought that a great number 
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Of prerogative Powers are already clearly 
Stated in the Letters Patent. When you 
Say the B.N.A. Act gives the Governor- 
General wide powers -- the B.N.A. Act and 
the Letters Patent; because a String of 
things are in the Letters Patent that are 
not mentioned in the British North America 
Act at all, and they are StTisetly 
prerogative powers, they are part of the 
Oricinal discretionary power of the Crown, 
a great deal of which was there before there 
waS a parliament to make any statute. 

PROF. McWHINNEY: The comparative 
experlence is that the modern trend’ to 
try and define these things represents 
no advance over the prior Situation. A Vass 
all becomes subject to interpretation again, 
and it is an exercise Peadel yori i uta Fey 
to try and define CALS... lacthhilinies. 

MR. GREATHED: I think, Mr. 
Chairman, what is behind ceriainlynarlot 
of the housekeeping points that Mr. 
Stevenson mentioned earlier and particularly 
on this whole area, is the idea that if 
(I emphasise "if") a new written 
constitution is produced in this country, 
the idea of it being a document which is 
useful for educational purposes, the idea 


of it being a document which réfiects the 
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political workings of the country and so 
on, is very much in the minds of people 
who are looking at this particular 
question. 

PROF. BRADY: It a8 Cne, 2ood 
reason why it should not be too long, 
then. 

MR. GREATHED: Yes. 

PROF. McWHINNEY: COU swe ie er. 
uo with an Indian constitution, anda that 
is  avdisasters 

PROG) BRADY : A powerful example. 

PROF. McWHINNEY: Lrivany. Case. 
futile in terms of trying to cover future 
patuatvonsiain this area. 

DR. eFORSEY: Also. YOU Want ca 
Constitution that will work. If it is 
a choice between poetry or ideals or that 
kind of thing (and I don't want to sound 
too contemptuous of that) but if it is a 
choice, let us say, between memory work 
for school children and a constitution 
that will work, I tnink we have got tO 
opt every time for a constitution that 
will work. If you are going to try and 
fix it up so that kids will a ae obs UG 2 en Be 
andeala thats) thetyis Tine, provided you 
do not make it fall down and break LOS 


neck. Watch out. 
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PROF. SYMONS: Mr. Chairman, I 
would like to Question, just really in a 
quizzical way, the secord assumption or 
the second point in this main proposal, 
that it should be limited to present 
practice. 

I suppose I would SereEe WLU Chat 
in terms of public life as it is today, 
but if it undergoes marked changes in 
other directions we might perhaps see a 
different role or new roles for the 
Governor-General. 

DRS Onon ls It underlines what 
Professor McWhinney and I have been Saying, 
and’ Professor Brady. Lfpyou. try to -g6 
into all sorts of minutiae and Say Ghiae 
the Governor-General shall blow his nose 
at 9 o'clock every morning, and at nine-ten 
he shall get himself a fresh pocket 
handkerchief and at nine-fifteen he shall 
walk down the hall for 2 certain purpose, 
you are going. to wet an inordinately long 
document, make the poor man's life a 


burden, and not make the working of the 


constitution in Canada any more satisfactory. 


THE CHAIRMAN: I think we have 


the“serse of thar woint. 


-~-- Mr. Gathercole joined the meeting. 
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PROP se POR: The sense? 

THE CHAIRIAN: Omit ! Now we come 
to Item 6 -- death, incapacity or absence. 

PRs vr OnReoigy : is AG nos the nresens 
practicepto. provide: that the hier Justice 
Show) Cxerpcigertue Tunctions,of Governer-— 
Gevieral,.ds, there not something sin the 


Letters Patent about that? 


PROF. McWHINNEY: Miye Pew Rca PaeninoM alae! 
Roe seous Ciuc Lon. Lt 18 .ir moat :eeniner 
LAaWecons eLtutlons:. LG. 1S On6 Ghinewst ne 


SolLChiatinatvinee Olt LCe: Used (UG) Olish adn 

MR. STEVENSON: The Letters, Patent 
Gonegitucine the office of Governor General 
provide for an administrator to take office 
if the Governor-General is ill or absent or 
the office is vacant. 

PROF. McWHINNEY:: is, there not 
something in the British North America Act? 

Die HORSE : econ sora ieas On. 
Bow Winthe Aen... 

PROF. McWHINNEY: BS ope: Ben weuelan 
Australian. 

DR. BORSES: The Governor-General 
fete intoithe act, @awesseains tosseay --.15 
in the Act only as something taken for 
granted. There is nothing about how he tis 
appointed; .it just says "the Governor- 


General shall do" such and such. There is 
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provision for deputies also, but I think 
that Isitin«the Letters: Patent. 

MR. GREATHED: That is also in 
the Act. 

MR. STEVENSON: Section 10. 

DRS BORSEY : Yes, that Je.ricnr, 
it is in tH@OAct POxLt ishome tefl ohne gfew 
things you do get in the Act; but in the 
Letters Patent you have the whole business 
about his appointment and whole range of 
his powers; and I do not think it was in 
fheroriginaltinstruetions but I think in 
the Letters Patent about the Chief Justice 
or, in his absence, the senior puisne judge 
of the Supreme Court of Canada, and it is 
spelled out. 

PROF. FOX: Section 14, though, 
in the B.NOM. Weta: thin cavens at. 

MR. GREATHED: Yes, we refer to 
that in point No. 6 on the second page of 
this proposition. 

PROF. FOX: On the second point 
under "Explanation", I think you need after 
"incapacity and absence’ some such clause 
as "and ability to declare the same’. 

In other words, you have got to establish 
this right to decide that the person ps 
incapacitated. 


DR. FORSEY: Yes, but presumably 
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that is implied by the statement “defined 
by statute”. It would not do much good 
defining it unless you said who was soing 
to say when it happened. There snould 

be something about it there, but I thought 
it was implied. 

PRO FeO Xe This is one of the 
major considerations when the Americans 
drafted their amendment of this particular 
point. 

DR ss rPORSEY : Presumably we have 
more sense than that. 

PROF. FOX: But they put it into 
the constitution. 

MR. GREATHED: Can we get advice 
from the Canadian Medical Association on 
this point? 

DR. FORSEY: When he is dead? 

In 5, why "Lieutenant-Governor or 
Provincial Chief Justice", especially why 
"Lieutenant-Governor", who, incidentally, 

I think, there was some suggestion they are 
going to be appointed by somebody else, 

(I don't know); but it struck me as odd 

to go bunging in the provinces at this 
point. I suppose all the other justices 
of the Supreme Court might be carried off 
by some other awful natural disaster. 


PROF. MEISEL: Or all may be 
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in the same airplane. 

DR. FORSEY: They wouldn't allow 
that, because the Cabinet does not travel 
in one airplane now. The Diefenbaker 
Cabinet did, the first time it went down 
to Halifax to meet the Queen, and Bob 
Bryce nearly went crazy thinking about 
what could happen with all in one 
aApmonattys. I learned this when I was 
down there as an honorary pallbearer, 
Gratton O'Leary and I were a couple’ of 
Supernumeraries and Donald Fleming told 
us, "Bob will never allow us to ora eg 
one plane any more. We“nasened@2t 
Presumably the Registrar of the 
Supreme Court of Canada would cdecline "ts 
allow them to go in one plane. 

EROE 7 (MEDSEL: He may not be 
such a pessimist. 

PROF. McWHINNEY: The American 
Government has a rule, does it HOt OL TIC 
more than three cabinet ministers. I 
wonder, do you really want this? ri 
Suppose it would go into one clause of 
about ten or fifteen words in the new 
constitutbong rhutcdi@ain wos 

PROF © -MBISEL: Mr. Chairman, 
there ts) one ‘thing "that keeps running 


through my mind, which may be LEPeLTeValit : 
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but, I dempnotvthink it is quite. It seems 
to me that it would be foolish to take 
out all the things that probably. should 
itd matela notuget into the, final, draft 
of whatever changes are made. Lt think 
there have to be ‘completely, insignificant 
topics of conversation -- I am serious -- 
I think you can't only negotiate about 
matters that really,-count,; but. you have 
to allow yourselves a chance to waste 
time. I think we should keep this in 
mind and leave in a certain number of 
facts tohatysoxveu Know , everybody knows are 
not that®seignifiieast, butebetgus»talk 
about them for a while and give tempers 
time’ toe cooleand new alignments to form. 

MR. STEVENSON: In tid nic, there 
isfavdefinite: point that: it. may, be, an 
advantage, even though some of these 
propositions do not find their way into a 
written constitution, to having them there 
to provoke a discussion on what tne 
practice snould be. 

DRI FORSEY : For the purpose of 
educating Quebec ministers and officials, 
if no other, some of whom I suspect are 
under a series of the most extraordinary 
misapprehensions of the present situation. 


There are plenty of English-speaking people 
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ane. dana gba tes. 

MR. GREATHED: iothank Mr wndieisel 
fore tbh ate interjection, because this was very 
much in our minds. Ws lot of this clearly 
cannot find its way in. 

MR. STEVENSON: Does this mean we 
Should not omit 4 and 5? 

PRORw MELSEIs: I don't care which 
ones you take. I was thinking even about 
thewterm of office iof- the Governor-General, 
which I personally think should not be Pure 
that kind of document, but if it is a useful 
thing to discuss and gain time, why not? 

“PROF. BRADY: Where do you draw the 
jine ithough? You surely have to draw the 
line somewhere. 

THE CHAIRMAN: I think there is a 
different character of opinion expressed 
about point 4, which was addressed in part, 
as I understood the conversation, to the 
appropriateness of the sentiment, auite 
apart from the retention of the clause; but 
5 and 6 are perhaps in a slightly different 
category. ~ thinkmtherevissarbit of the 
question about substance in 5, too, raised 
by Professor Symons about the term "limited 
to'the present' practice", fe Leask, I 
think it was you, Tom, who mentioned that. 


PROF. SYMONS: Yes, it was. L 
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think it might be useful to have some 
discussion. It depends on what time 
there is available to the Continuing 
Committee of Officials. 

THE CHAIRMAN: Wels, in) this 
exercise here we are not seeking to come 
to unanimous views. We are seeking to be 
guided by your advice as to whether these 
things are worth developing, carrying 
forward, or disposing of and so on. 

Div FORSEY: I would very 
Seriously question this business of having 
the lieutenant~governors in here, even 
for conversational purposes, or chief 
justices, either; eepectally if you 
abolish the proposition on pape: 15: 

"The titular head of the 

eexecutivebranch of the 

"provincial government should 

"be appointed by the Prime 

"Minister of the province". 

Are you going to have an interim governor- 
general then who is appointed by the 

prime minister of some province? 
Especially as the people who are likely to 
be appointed lieutenant-governors may 
often, and particularly in some of the 
smaller provinces, leave a great deal 


to be desired. 
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PROF. McWHINNEY: hicdhs es. erue 
TrOwyt Ms btenict? bameang tit ts wone 
patronage system for another. 

wh SUF ORSEYs Byte tit. is» probably 
worse, because if the Province of Prince 
Edward Island were appointing this 
lieutenant-governor, the probability is 
that he would be some small~time 
POMECLCi an. 

PROF. McWHINNEY: his 1s probably 
vous, alregiy. I don't know the incumbent. 

Drew ORS: Even so he would 
probably be at least as bad “and, I should 
think, worse. in any event) soeumeomot 
want to have somebody of this calibre 
suddenly pitch-forked inte the cfficerdr 
governor--general, quite possibly at the 
moment whenvsome perisists polling woeelike 
picking a new prime minister or a 
dissolution or sométhing iof that ‘sort. 

PROF. McWHINNEY: Frankly, while 
John Méisel is point ils sa veryeinportant 
one and I suppose if the Ontario delegation 
understands this, well and good; as long 
as one is not responding to somebody 
else's strategy. You are .puttinewin the 
trivia ‘to "divert attention from 
substantive issues. 


THE CHAIRMAN: Let us have some 
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classifications here. I think it is one 
thing to retain clauses which are 
questionable in terms of eentent ,, but 1 
hope we are not going to retain anything 
that we all would AGrESS. Was) tb hive lh, 

PROF. FOX: L. do, not, think this 
one, is trivial;, IT. don't. thi nik. Mo.d beds 
trivial, and I think it should be A seheut 
I wanted to agree with Bugene/s;pointhabout 
lieutenant-~governor. 

PROF. SYMONS: Mr ..,Chairmany ‘I 
Share the feelings of Dr. Forsey and 
Professor Fox, I think it. .shoudd,be in, 
6, but I would take out the lieutenant- 
governors. 

UR at ORS They. are provincial 
chief justices who are also to be appointed 
under the new dispensation or under some 
new dispensation by the provincial 
government. Anyway, I suggest it ought to 
be thoughts avout ec listievb. Lede not 
think it.is_a self-evident proof, 

THE CHAIRMAN: Al L yrlebie T thie nk 
we have that point. Page 6 -- "Written 
constitution should clarify. the. noles 

PROF. MEISEL: Mr. Chairman, there 
is an ambiguity in item 1: 

"Tt should define it and make 


"explicit that only those privy 
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"councillors who are members of 

"the Cabinet should be able to 

"proffer advice?” 

I don't know what "proffer advice’ means, 
but it seems quite possible that if no 
party wins in an election, thereare all 
kinds of privy councillors around who were 
members of a previous cabinet, not the 
immediate one (say, three cabinets back) 
who should be consulted, who have to be 
consulted, and who may very well proifer 
advice as to whether or not they can get 
a majority in the House of Commons, and I 
think to rule them out this way is quite 
wrong. 

Di. Ono. s Yes, and it is not 
merely even ex-privy councillors. im chink 
4t is well established that when there is a 
situation where the Prime Minister dies 
perhaps, or something of that kind, both 
the Crown and the Governor-General may 
consult various people. Former Governors- 
General used to consult old Todd, the 
librarian at Ottawa, or Sir George Brennan 
and it was quite regular, because they 
were quite eminent authorities on 
constitutional practice. I do not think 
the idea is by any means completely dropped 


out. I feel it is still possible for the 
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Governor-General in moments of crisis 
to consult various people that he might 
think may be able to enlighten hin on 
certain aspects of the situation. 

PROF... MeWHINNEY: mP tnisy is 
the intention, a lot of them could. 

It however preserves, on some 
constitutional authorities! views, the 
constituent survival of a former 
constitutional condition, Is it clear 
that. .one wants to retain this dual 
apparatus, if you wish, of cabinet and 
brivy.council, beeause it seems to me 
it is implicit now in proposition 8. 

PROF. FOX: There 1s some 
confusion about this. I think the first 
thing is in the main statement the word 
"roles" which I think a very ambiguous 
word. 

PROF. McWHINNEY: Yes. 

PROF. FOX: Then there is the 
point you raised, Ted, the distinction 
between the cabinet and the ministry. 
The first sentence in explanation 
paragraph e. 

It is interesting that when the 
House of Commons debates every Wednesday , 
for instance, the cabinet and the 


ministry are distinguished, The ministry 
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is the generic term, and then the cabinet 
is listed and the parliamentary 
secretaries are-listed. 

DRs FORSEY: They are back in 
the ministry, are they? They were out 
before the last one. 

PROP . PFO 3 Wet) "in “cher 
practice, the people who edit the House of 
Commons debate draw the distinction. 

DR. FORSEY: They always used to 
be in and then they went out. 

PROF. McWHINNEY: Thewprpivy 
council effectively (maybe it should not 
have) effectively it is one part of the 
constitution that has really lapsed into 
desuetude as a constitutional custom. 

What you just have is a purely formal act 
LePvs It seems to me the explanation 
seems to imply keeping this alive. 

DR. “FORSEY : The -privy -coune?rl 
as such has one small use in a country 
which -has got rid of most distinctions, 
except now the Order -of Canada; To 
confer a distinction upon eminent citizens 
who usually are at ‘an age where they can 
no longer perform any Hoo dinindate a 
function or who have never been much for 
politics. You have quite a string of 


people who are privy councillors as a 
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mark of honour. Lt is. the, eustom to make 
the Chief Justice of Canada a privy. 
councilors 4obt ao. the ,.custom to make, the 
Speakers of the Senate and the House of 
Commons privy councillors at or shortly 
after ctheinm ‘retirement. it as, Zhe 
cumgvom tt oomake -peopLe -like..the -Last 
instance,,,0of +course , provimclal)»oremiers 
and leader of the opposition privy 
councillor on .cecaszens. Former party 
leaders like John Bracken have been made 
privy, covunelliors pe ypeven.Visitiag 
dignitaries from: other: parts,.of,Lue 
Commonwealth. 

PROF. CONWAY: Under what 
circumstances are members of the Cabinet 
made privy councillors? Are all members 
of the Cabinet? 

DR PORSEAS They Wave Co. pe. 
they have to be privy councillors. The 
Cabinet is merely a committee of privy 
coune.t . 

PROF. McWHINNEY: A. dLiferent 
approach though to this, if you wish, 
could strike the Privy. Council completely 
from the constitution and simply list the 
Cabinet. The honowmlfic pant, the title, 
could certainly be retained quite 


independently, much like in the Lords. 
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Judges, of course’, very, often, 

PROF. MEISEL: should the 
constitution actually clarify the roles 
of the Privy Council? 

PROF. McWHINNEY: I wonder if 
we.couldn' te-sitmike: it. One suggestion 
might be to strike the Privy Council from 
the constitution and define the role of 
the Cabinet. 

DR ww RORGEN ; I suppose the intent 
is to make it. clear that..any..Tom, Dick or 
Harry who is a member of the Privy Council, 
member of a late Cabinet, cannot suddenly 
present himself, like the Duke of 
Shrewsbury did to Queen Anne, and declare 
his right to advise the Crown as privy 
eouned 1 Lox. 

PROF. MeWHINNEY: Why not eliminate 
this? 

MR.. GREATHED: Might take a lot 
of questions out of university exam papers. 

DR. FORSEY: Theoreticaday M.J. 
Caldwell could walk into the Privy Council 
Chambers at a Cabinet meeting and insist 
on his legal right to be there. 

PROF. McWHINNEY: At the Federal 
leved.dat used, £0) de .».whagbybisoltyeduny 
LaMarsh and one other cabinet minister for 


the formal act of signing legislation? 
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Di. PORES On no, the Orders-~ 
in-Council, by custom, there is supposed 
to be a quorum of four present for the 
passing of an Order-in-Council, There 
Ls rio Tep aia ibas isishowm thi, and: + has not 
always been followed in practice. 

PROF. McWHINNEY: It was usually 
Judy LaMarsh in the old government, was it 
not? 

DRVoHORSEY ¢ She may have taken 
it down to Government) House for him to _sign. 

THE CHAIRMAN: Ray Whats 2s our 
practice 1HHEnISATeSpect of sieninge Orders 
Lnototuncia ? 

MR. FARRELL: Oneer they, are, passed 
by Cabinethh thentierk off the @xeautive 
Councith, vornhis .sassistant , finds out when 
the Lieutenant-Governor is going to be 
there, and he is usually there on Thursday. 
He goes over to his office. Everyone 
else has tnitialled tandysigpned .it. There 
is the original docket signed by the 
Minister, the original Order signed by the 
Minister concerned, and then they are put 
in an Executive Council docket and they are 
signed by the Minister who is signing as 
Chairman. Usmalily.cefaicourse, not, lin, 
Robarts , buterddr lesone ofthe,other 


ministers. Mr.. McIntyre initials them, 
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Jack Young, the secretary of the Cabinet, 
or Mr. McIntyre initials them, sends them 
to the Clerk of the Executive Council. 
Then he takes them down to the Lieutenant- 
Governor, who Stet tHe docket, to be 
Offieial. 

PROF. BRADY: Mr. Chairman, I 
Suggest that we do not seal the fate of 
the Privy Council today. 

PROF. McWHINNEY: There 3 & 
romantic among us. 

THE CHAIRMAN: I think we have 
something to chew on out of that. 

MR GREATHED: Unfortunately. 

DREN FORSEY: I am a little inclined 
on 9 to wonder whether 2 is advisable to 
put in: "However, if no such changes can be 

"agreed upon, ther the Unner House 
"should be abolished." 

PROF. McWHINNEY: That would 
dispose of most of the constitution, would 
it not, if applied all along the line. 
(Laughter) 

PROF. SYMONS: This is puzzling, as 
I read it, and it seems to me to say (perhaps 
this is what was intended) that it is better 
to have no Upper House than our Senate as 
presently formed. I don't know that I feel 


that strongly about the Senate. 


hey 
aM 


soit ee hein ita" mers 
Testo ov (guooxd arid To axel) edd ot 
~taensdiets sig of tot mend ‘asist od ed 
ad of , fevoob of9 enata odw) ec nane rs me - nl 
-IgtolttIo 
t .neamertsad: .00 1 ¥GARa 0nd 5: Ane 
ey oct Lege gor ob ow taddt deonaye : 
.¢abod' Llonnod yviet odd. 
ef erent YHUMIHWoM , TORT 
ey ‘anome oldasmot 
sven ov wnbit 2 ‘MAMATANY SHT 
tad? to Jeo nS woo oF gniddomoe 
Pademlso Inu -GaHTASAD, .AM 
penbisat giczit 5 me fT -YaeHOr hice 


of Sidaatvbs ef 5 "is sigecdw swebrrow og 9 mo 


ed Apo 2ennindo sie on TE yavewol!" tak 3nd 


OO —— 7 


ator Seaal sat reas , nog pees” 


\ pateatiods ed biwocda” ; 
Sivow tsat /VOMMIRWoM . TORT 


BL wow portsustsanog sie to teom to eaoqetd 
conti sid anole CEB bebigqqe 124 %0n 92 
(veddgusd) 


ea ,atkissuq eb afd? - BMOUNE OAS 


aetied et at seas (sepHegitt iw ten 
7 man 


MR. GREATHED: f-think that is 
how we read the Prime Minister's remarks 
when he was here earlier. 

DR. PORSEY : I. am going to 
Suggest I think it is a little academic, 
because’ 1 suspecw al yowdo Howmmetiany 
kind of reform you will have a very small 
number of people asking for the total 
abolition. 

PROF} CONWAY: “Also it a sedan 
immense constitutional change rather 
casually “introduced. 

PROP. MEISEL: That is what I 
riKeSahouu 10% 

DR. VFORSEY : Something slightly 
sophomoric for fresnmen. 

PROF. McWHINNEY: Pthis iacsshock 
to the preceding articles we have been 
looking av" isn! teav? 

MR. GATHERCOLE: Well, I suppose 
until people are faced with the prospect 
of having some of it abolished, they are 
not prepared to recognise the process by 
which it may be amended. 

PROF. SYMONS: Jus to tarry the 
matter further, I for one, while vigorously 
favouring a good deal of change for 
improvement in connection with the Senate, 


would not think it better to abolish the 


sehen | oldvt! mt 2 wnt t denteinl 
iis gon ton 50 98 YL tooqeve I eede09d" 
[isms yrev s oved raiw voy mrotst to bat 
Intod adt tot ma@tkes sfqoeq to redmun” 
inotditods &. 
Ais at tf oalA YYAWWOD .SORG 
aatt¢en onnedo Lenoliutitenos senrsmml” 
ebeoubortal ylisyveso 
2 agdw at dos? <dRRLEM LOAD 
9k tyodea sAtl 


yvyidtaife aningveme? . :YSRHOW . Ad 


fender? tot otromoengos 

Noone sat. .32  <YaMVDHWoM Ont 
ngsd/orvead Sw eototite yrbhesstq si? of ; 

Sti J'net ,¢sB ygatdool . 

seodava I fs  ;@dO0RRIAN VAM | a 


Josanzo1q od fdtw boost o16 elqosq Lktnw 

7 ois ved badedhods a2 Re onne gibved 10 iv 
vd eseooorg atid iat og Hetsqsrrd goa 
babreme od yam ot dobiw. 

orict yates ot tayl  2MOM¥e , mOMe, on’ 


yleworogty eftaw ato’ Tot T  tedseaut 4 
7 oY 7 j 


Senate in its present form. 

Just in recent months the work it 
has done which the Commons has been quite 
incapable of doing, considering national 
Sclense poliléy Sts enough to justify “a 
Senate for a decade. This is something 
that the House of Commons Simply has not 
the time, or indeed the personnel y tl am 
afraid, to°déar Wren: So I would not, for 
one, favour abolishing the Senate rather 
than keeping it in its present Shape. 

DR. FORSEY: I am inclined to 
think that any change you make in the 
Senate will probably do something worse. 

THE “CHA LRMAN * I cannot imagine 
that any prime minister who ever had to 
Shuffle a cabinet would favour abolishing 
the Senate. 

PROP 2 "MEPSED* On the other hand, 
this seems to be a case where I think, on 
che “wholre’, “It 284 iseful thing | but you 
could live without it, but there are other 
things we could not live without. 

If the situation becomes such that 
there is*véry-strong clamour for its 
removal, I would not, as an Ontario ertrzen, 
have -rorty*rrts aivil found ourselves 
saying: "Well, let us forget about the 


Senate". 


10% _SoRBiion 1-02 ssid Iseb. of bles 
rod pitbete® avid ontietiods wove £90 
; ‘foqece tdeessc ett mk 2h gatqood edd 

os banbton? mt (7 EBROT AG) | sawie 
| sat ak oem voy, samme ‘yn sects aoldd 
Sarow angiiaonoz ob weedees Iitw, otanse 

antaant tonne T “AMEND. THT 

ot, baa steve ort, nadatalm. amitg dani dncte 
antilal oda nuove’ ptvew tankdao s 9lTture 
ene _  setene? odd 

prist vide of mo. (aRRTSM , 10RF _ 
ro , Matas T osetia dau 8 28 of entoos alas 
| vow sud stud tateaw: sek tL ,ohorw odd 
xecito ors Saath oud ae duods kw evil binos 
ali evi dor bh L210 Ov: owe 


ted¢ down esmooed cobdangtbe oda Behe bin 8 a 


2jt not svomslo ‘qaottite yaev et etens 


Jnestete olistad tie en . son bigow 7 -Lavomset 


wwlowiwe ayo T TL etlt gato evsd 


aid tyods toa7o% ew Jol lieu! galges 
~~ os “etsae2 


; 7 
we 
7 
: 
aay. 
> 
eet 
yi j 
13 
re 
a 
a. 


DR. PORSEY: ihe. points the 
Chairman made brought to mind what was 
Said by a student of mine last year on 
his final examination: 

yrhe existence of the Senate 

"enables the Prime Minister, 

‘when forming his Cabinet, to 

"get rid of aged but eager 

'dead-wood by putting them to 

"pasture in the Senate". 

MR. GATHERCOLE: Of course pei f you 
argue that the Senate is an acceptable haven 
fon sindivicuels ashe may be removed from 
office in order to improve the role of the 
Lower House and eovernment, then you ought, 
it seems to mey by logic also to contend 
that the provincial legislatures ought to 
have such a vehicle in order that they may 
achieve the same purpose. 

THE CHAIRMAN: Or else have some 
access to the Senate. 

MR... GATHERCOLE: That. might 
Scatter things around, distribute the fruits. 

PROF. SYMONS: I for one would be 
quite prepared to argue that. Pgthnink Lt 
would be a marvellous thing if Ontario had 
an Upper House. 

PROP wotOoGe You are not ready to 
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he PERRY: Bishops should be 
honorary members. 

THE CHAIRMAN: Mient even not just 
contine “it to "politiéians 2 tbut igetethe odd 
civil servant. 

MR. GATHERCOLE: Perhaps the answer 
is to just make available to the nrovincial 
Rovernments the opportunity of elevating 
Some of their distinguished past members to 
a place wheré they can continuentoemakena 
CONUrEDUt On. 

PROF. FOX: Thatvecomes nuprrealkx 
under“{tem Lep¥does-it ndte 

MRA ©GATHERCOLE? Yes ,-itceomesfup 
tater’ 

MR. STEVENSON: It would be 
interesting, Mr. Chairman, if we had some 
other oninions on that feneral nronosition, 
I think, which we read into’ Mrel Robarts ' 
remarks, and on which two or three members 
have commented:- Does one accept the 
general statement that if you cannot improve 
the Senate, abolish it? We have now heard 
from at least a couple of members that they 
would disagree. 

THE CHAIRMAN: Did he make such an 
explicit reférence to the Senate? 

MR. STEVENSON: That is the way I 


read a couple of things he said. 
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THE CHAIRMAN: I don't remember 
his being that SHarp . 

PROMS (Bn ADDY PUrely ey oul must 
not read too much into that statement. ie 
does not mean, or it need not Meal, “aro. Ll am 
Sure it does not mean that Mr. Robarts 
concluded it was impossible to revise the 


Senate. 


MR. STEVENSON: Oey eric 
FROP? BRADY: It was merely an 


emphatic way of saying that it was necessary 


to have some change. I don't think we should 
Berarguine about “it. I think there will be 
avcenate, after all. Whether we can reform 


the present one is a problem, and it is! 
difficult problem, more difficult than some 
think; but there will be, because after all 
the various units, especially the smaller 
provinces “anad= so" on; Iethinks “wel lewanera 
Second Chamber-in which they have some kind 
of recognition. Even if their recognition 
is so tenuous as in the present Senate, still 
they dre interested tn.4t, 

PROF. MceWHINNEY: If the system of 
representation is changed to accord with the 
universal Federal practice (universal, that 
is; vexcepv for Canada) of Vetting. the 
regional units participate in or control the 


method of appointment, then clearly this 


“teu oe esr YAAME 4 IORT 
ge Jeremetsss tert nant caotnytod Mean 
mse I bas ,ficom jon been ti so ,fspesm ton) -a90b 

asuadoh tH ies? neem ton eeob ti sive 
| oft valver oF oldreroqml esw th bebulonmos 
- »otane? 


or 80 ‘UOZUIVATS , AM 


+ aew tL decd amtyse Yo, ysw otsedqme 


me yvienrsn eaw aD,  s¥Oads » FONT 
- ’ , 
VTESBoAS059 
; 7 
- 


Sfeotls ow Nekdt t' sok T .sqnedo eaoe even og 7 
ad Ifiw axed? ankdid t ath 2gods aningts od 
meotes aso ow trentdoth ffs yotts ,atenea & 
g et tt bas ,metdorg s et ono dsgetq ot . 
emoe oad? JivelPtb avon ,metider dfuo kth ; 
iis tests saun990 oe fftw eredd stud , ~daltd?d 
saiferme odd whistoeqes . asia awotrav ond 
sé tnew ifLiw , sede 2 _no o@ bns esontvotg a 
paix eaoa oved yore dobdw ef tedmadd Daeost ‘ | 
notiingoss: ‘iedt BM weve ,moktingooes to 
fitdse eters? Jasaety sod of 8s eyounsd 08 ak 
38 nt godacwedint ets yorts 
to moteve on? tT ‘YAMULHWOM .4GRF | ee 
7 eri? dviw broson oF benaerio e2 a anaialaiinhatlanal 
| tere ,Iseteving) soltoata ee ici 
eit avi¢ael Yo. (9 weaay = 


oat teranos. 60 nt 9 
| — 


7 
a 


i 
AN 
Cy 


province is interested in changing the 
nature of the Senate. 

I would be very Shrpriseduih. tr. 
Robarts did not reflect this interest. 

It is an obvious one of any regional 
authority to want either to appoint itself 
or actively to participate on a joint basis. 

Lf iit thelpshhimytepcet through to 
this, to put in such a Gaelic oracle 
proposition as contained in 9(2) well and 
g00d; ifhit ddés)not, 4s Tom Saye ert is 
rather a dramatic step to be waffled into 
with all the casualness of the second 
Sentence. 

PROP ENFOXs bethink] MrahnChaipman, 
the Senate has performed some useful 
functions. The committee-work, as Tom 
Says, has been very good in certain aspects 
in particular, and it would be a mistake to 
putcit»in this category: 

DR umeORSEY? If you want to add 
something in there by way of Number 2 to 
look after what the Prime Minister seems to 
have said;on this; couldvit-not be shaded a 
Littie big? It seems a bit abrupt the way 
it stands now -- "consideration should be 
given", or something of that sort. 

PROF. CONWAY: I think, Mrs Chairman, 


among other things, this ignores the whole 
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body of literature in political theory on 
the subject of two-chamber lecislatures 

and their values. I think’ it’ would be 

a grave error to dismiss it as this secona 
Sentence does. It sounds like something 
from the dialogue of Iolanthe. What we 
are doing here is taking a very historic 
issue in political theory and just brushing 
it away like that. I can't see that at 
als. 

Die HORSES + If the Premier 
insists on having somethine of the sort Ai, 
camitynotabe shaded abit? 

THE CHAIRMAN: I want to see the 
reference too thistext® beforet Ispushi this 
too much on the Premier's chair, because 
Inde noturecall hiim being’ that speeigic, 

DRS 2 FORSEYA iS think BIBS wr 
presented to the Continuing Committee, 
certainly might cause what’ might be called 
anvabrupteyump on the part.ofisome of the 
officials saying, "What?" -- just trying 
to make over the whole thing in the image 
of the constitaviontof Ontarios 

PROF." BRADY; Why not abolish 2? 

THE CHATRMANS Abolish 2 instead 
of abolishing, the Upper House. 

PROF. McWHINNEY: Or join 9 with 
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logical sequence. ifrpowrstriked Zolt 
seems to me that proposition 1 uncer 9 
leads us logically into this detail 
proposition under 12. 

THE CHAIRMAN: Yes, really we are 
making an assumption on 12 when we Say 
categorically that it should be reformed 
to reflect more effectively rerional 
interests,.and that presumabiy says we 
vinariickt, ts. coterie facies retained in order 
0: dO’ SO « 

PROF. McWHINNEY: yea dur ieeal Ly 
what you leareafter., damit it? 

MR. STEVENSON: There was in the 
Way the Pedenahmecpie; have, classified it, 
a catesory called "Parliament" within the 
constitution of the central government, and 
this propostticn)iwas justi putidm tolorovide 
a definition as to what parliament is. 

DRxs RORSEN: Why Mot juste put in 
the sentence and then explanation 1? Ly 
seems to me that is quite enough. 

THE CHAIRMAN: Ads Indiehbs 

DRsa FORSEY: Orn: Dwantsibo put 
inva caveat; om behalf, iof: the; Atlaritic 
Prowinces . Lee jose pile now . Lt 
is glutted by Canadians who put so much 
weight on it by growing and getting more 


populous and wealthy all the time, but there 
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is a limit now and we are entitled to our 
irreducible minimum. 

I think there ought to be some 
recognition of the prininle of the present 
section 51(a) there so that at present no 
province can-have fewer members of the 
HousebyofeCcommonsy that) it.has in the Senate. 
Perhapss thismis.overdoings: it-diadon't, know), 
bute some: kind of safeguard for the smaller 
provinces in addition to what they may get 
eut.of al reformed Senate or. the existing 
nenate,| seems to me worth considering. 

whould mot wantsto foreclose 
Cre cthing quite so abruptly as Lt if by 
the general aveedantion Mipnowhich, of 
course, daSt.a @Weneralh proposition, 
everybody would asree. 

PROB @ rF OX: LG crs: A21LS0)4 cuestion 
whether you want to preserve, although 
itviseperhaps not as defensible; the 
Mhtherecentyrutesrthat mo province can 
lose mor@rthanrisvper Centeeinisbs yRumber. 

In other words, 1. think. Eugene 
iseright, that asythis»stands it),looks 
very attractive, but when you think about 
itednt the Canadian ,application,it is. not 
realdyrhistorteal ly) relevant; ate any, rate. 
and probabdysds mott justifiable, 


DR. FORSEY:: The sudden, abrupt 
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drop that you would Bet in representation 
of certain provinces after a decade could 
be a pretty touchy thing. We have always 
had the same seven. 

MR. GATHERCOLE: Tie ye the rs telritriay 
Bugene, affording provinces with small 
populations additional representation, tends, 
it seems to me, to inhibit probably the 
consolidation of their jurisdictions into 
more viable regions, and I think you ought 
to have a look at this, because some of 
the smaller provinces may be better served 
if they were part of a larger regional 
area, 

DRY FORSEY? Perhaps? so 

Mie | CATHERCOLE: Put the fact 
that they have got this representation, 

a minimum number of senators, members 

of; the House, militates against what if a 
very desirable and welcome consolidation 
of these provinces. 

DR. FORSEY: You people up here 
have a great nenchant (Quebec people 
especially) for trying to shove the Atlantic 
provinces’ all into one province. pi 
Suggest you mind your own business and we 
mind ours. ATGervabl; invh867Tyoulhadeto 
come down to ask us to rescue you from the 


mess you had got yourselves into. 
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MR. STEVENSON: ime Tires. Creare 
of this pronositiion had all the limitations 
wrivternr in’. We'ltook ‘it out), Dt rinke 
partly for the reasons Mr. Gethercole has 
Stated, that’ £f weefare thinkin of svartinge 
from a new position, ther there are quite 
a ‘Tew advantages “in keeping the ‘constraints 
and limits in the Upper House rather than 
the Lower House. 

PROF. MCWHENNEY: What did you 
intend to say ‘by-this? You wanted to 
exclude the indirect ‘systemeer electaon? 
What;"in’ the*affirmative sé@rge lf 'waeeohis 
arviele ‘TO"supposed' to-do? 

PROF: BRADY: Open- up the | flood 
mates to Maritimes' complaint. (Laughter) 

PROPS AMeWHeNiiicy Apart from that, 
Whet, as At now stands, does We de that as 
not now done? Presumably it speaks for 
universal mathematical representation, 
does it not” as° 1t> row ‘stands? 

MR. STEVENSON: Yes , I think there 
is a point in having the proposition to 
describe ‘the system of represenvation. 

PROP ~MOWH PAI 3 Then you 
wanted to exclude Eugene's special position? 

MR. (STEVENSON: ¥es <b tChaiKiat 
this point we wanted to deliberately 


exclude the specific provisions for 
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representation, 

PROF. McWHINNEY: That, and only 
that, is the purpose of this DROVIS ber as 
pile akan Stands, is that correct? 

MR. STEVENSON; Ne}, the tfirst 
Purpose is to put in proposition form the 
principle of representation in the House of 
Commons. 

PROF. MeWHINNEY: Representative 
Government, in fact. 

PROF .. MEISEL: Are you Ssuppesting 
here in the. sense. that you are now having 
the decennial census, or more Prequentiy, 
and pernaps there should be an adjustment? 

PROF. McWHINNEY: It: surely 
follows. 

MR. STEVENSON: Perhaps that could 
Weld. Come. in. 

MR. GATHERCOLE: I' think-it» should. 

DRae POR SEY : If you are rsoing to TO 
into that, it might be well to put in something 
to hurry it up, because after the last one 
there were extraordinary delays. 

PROR: .MELSEL; There is now new 
machinery for continuous review by 
representation officers.. 


MR», Oo TEVENSON > And quinguennial 
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how many seats would Prince Eduard JTsland 
have, one-half? 

PROF rox No, it would be 
approximately, under this System, probably 
one instead of four, and I think it is sue 0 
inconceivable to imagire that the Atlantic 
Provinces are poing to accepu Unay on pemaLT 
or Prince “Edward “lelane » ivunink tne 
really goads them unnecessarily. 

PROF. McWHINNEY: THEY 2S Wily 1 
Bored 17 YOU Want to Gortunac . really. Is 
there any point gained by exacerbating 
potential allies? 

Di. Te Orioles New Prunswick is now 
down to its minimum, and in all probability 
Nova Scotia will be soon, and Newfoundland 
SOON after) “aud tie provapliicy 28° tia. they 
are not goine to ety tic maprcer woay tne 
government’ does avout "the “just society = 
they “are riot going vo eet suriretent 
expansion of thelr population iit the’ future 
to Keep "abreast Of thé growl ian the rest of 
the country, and they may eventually be 
reduced to a very small representation in 
the Lower House, and I doubt very much 
whether this would go over at all well. 

The Toronto Globe & Mail recently 
had a most abusive and high inaccurate 


editorial on which I commented, and I sent 
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copies of this. down to the Halifax 
Chronicle-Herald and the St. John eke sraph 
Journal, who printed them. I have had 
some fan mail on the subject of a most 
ferocious kind, intimating that I did not 
see the half. 

There is a Lot. off resentment. an 
the Maritime Provinces of the domination 
of the central provinaces,and..L thine it is 
asking for a good deal of unnecessary 
Groubwe to rubuisalt dntovwtheaounds. 

MR « POSEN: Just, two, other. things 
ChaGwcoame up at the (@.C.QG0 weeting: We 
heard from some of the Western: Provinces 
that they were unhappy about their 
representation, in the Senate, and that, it 
did not nefhect themrrpopulati on, 

This..raised the question. whether..an 
Upper. House dis to, have. representation, by 
population. oO. Weane, also thinking, im 
terms of: our, proposal about the. Senate: 
would you weight representation in the 
Senate differently? In other words, would 
have provincial representation much closer 
or would you just ignore population in an 
Upper House)+- in which case the, floor, that 
present lypexhetserfior P «En d.s: umbioht, na 
Longe re@e%iet. 


PROF. MecWHINNEY: It mirht be 
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better to BRARe Phenl If, forcexannie} 
one is edging into the American system 
wnere Nevada has one congressman but two 


Senators because every state has 
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Senators, whatever its size .tbut the 
complete: population principles apply to 
the Lower House: cif that: is they purpose 
lt ihightoberbestetotstate it eandnavoia 
this pratuitous offence to votes that 
Premier Robarts’ may need: in the meetange: 
becausé this). ascadtlstandeeh oniler nebns 
taking away the vested rights of Eugene's 
forebears... 

PROMS BRADY Of course, there is 
a difference between the American Senate 
and ther Canadian: 

PROF. McWHINNEY: L Know, but, 2t 
seems to me you can justify -- the mathematical 
representation takes on a different sense 
altogether if the Senate is juggled) soithat 
Prince Edward Island and Ontario tave the 
same number or even some approximation of 
CHAT . 

DR. FORSEY: UO ee mo ty (olny BD 
get: that. 

PROF... McWHINNEY: Obviously not. 

DR. FORSEY: Soniething more like 
equal representation of regions such as you 


have now. 
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PROF. McWHINNEY: Por, example, 
the American system is the -Australian 
system ,.and Ltt. followed in Guide sa 
number of other federal states, modern ones. 

Dine. pM ORSE Ys: But, they are..not. in 
the same. position as,.we ane. 

PROF. McWHINNEY: They have not 
got a going constitution to change from, I 
agree. 

MR 4 .GATHERCOLE.: LOGwIne ab Lt a 
little realistically ,.except .for bistory 
and sentimental .reasons,,.it,.is..really hard 
to justify the Province of Prince Edward 
Island, having 110,000 .and Ontario with 
sevencand athind,million mow-and.in 
another ten years maybe you can add another 
two million. 

MR. STEVENSON: A million anda 
badd 

MR « -GATHERCOLE : Ning .midtlion in 
another ..ten years,.so it 1s like Metropolitan 
Toronto. Propertwens cet +sout,.of balance 
and more distorted as time passes. Lue ee 
only for that reason that I feel you could 
not put attractions to those provinces, 
and particularhypPsb.l. tva-stand,in-the 
way of pernaps arriving at a cornsolidation 
or unification which has been adopted in 


pretty broad principle, right here,in 
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Ontario amongst the municipalities. 

DR«AFORSEY: Oh dear. Lkvyyou 
are going to start comparing the historic 
communities of the four Atlantic provinces 
with Ontario municipalities, all I can say 
is you do not know the stomach of that 
people. 

PROF: . FOX; Can..ft.suggest.a 
compromise, that we turn the period after 
"population" into a colon and ada: 

"except for certain puarantees 

"for some less populous 

ppBovinces! 
and then weneanwargue.latern-ands leave it to 
thereG.C.@. tepargue whatuthaiumeans. That 
would leave you room to reduce the minimum 
number for certain provinces but would not 
exclude them entirely. 

DRe.jFORSEY: AS ,a;matten_of.fack , 
YOUpcanasay.' aSmAeseneral:princinple’.+or 
something.of,that,.sort.«j 

PROF eso YMONS: i thinks 2 ewowlad be 
better to say ‘as a general princirle" 


because:+that.allows.ffor one or two other 


considerations “sywrunagly urbany.andwso on. 
THE .cCHAIRMAN : Yes. Atreed? 
PROF en BRADY = Agrecd. 


THE CHAIRMAN: Eke vere 


PROF .»FOQX: Onalia elLhouch. this. is 
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he present system that the House makes 
its own standing orders, the question 

does arise in my mind that if you are 
revising the constitution should there not 
be a clause in the constitution that 
protects the interests of the minority , 
which would be the Opposition in Parliament, 
somewhat similar to the present clause 
limiting the length of Parliament unless 
there is a two-thirds materity wote in 
favour of altering the term? 

In other words’;) I Gnnot éntirelry 
Sure the present system'‘is)'‘an ideal system. 

PROE.! MEISE, : What. about 
statutes? Are you suggesting removiner 
anything from the Fouse itself? 

PROF: McWHINNEY: Yes, what about 
the important area, for example, of the 
House judicial powers, discirlinary nowers 
over its ‘own members’, contempt against 
powers over non-members? Is that soing 
to Hein the ‘statute? 

DIOS -PORSEY : it Saye, “hy statute 
or by standing orders’. 

PROF. McWHINNEY: They have 
inherent power now. 

DR. FORSEY: I take it that we 
are going to take out of the British North 


America Act the section dealins with the 
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Speaker and the quorum and procedure (and 
just. say: "This can be regulated by 
statute”. 

You see, with some:peonle, and I 
find among my Students, for examnle, there 
is a good deal of nationalistic agitation 
on the subject of the present section that 
Says:- 

"The powers, nrivileges and 

"immunities of tie House of 

"Commons shall not exceed those 

“of the British House of Commons 

“at the date dn ques tbones! 

I said: "Webi, that: de ;merelg snothen way of 
Sani neg a Shadd be, inde te!’ .hor aie 

practical purposes because you cannot think 

of anything much wider than this 'powers, 
privileges tandyimnunities of whe British 

House of Commons;', but this,violently 

offends, cert aim od what; de might calle, alpniels ' 
susceptibiditdes.. because I think these 

people havesmot got) pasty the Btage of beinp 
touchw colenials." 

Anyway, l;takesdti this, wasp an: attempt 
to, Sagar Take» lt oufsefh the constitution; 
make anything in there now, put it by 
ordinary statutes which can then be changed 
by the parliament of Canada without any 


special machinery so that you will not have 
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to pet the consent of the Province of 
Prince Edward Island to some chanre in 
the powers, privilerpes and immunities 

Of the House of Commons’? butratewotl1a 

be pepulated by statute. fe Preeene Te. 
you want to change the powers, nrivileces 
ort immunstiessl don't know -- T suspase 
it would come under 91(1) now. 

ROP GOL OXS Yes. 

PROF .-BRA DY’: It-is not’ usual, 
actually, forthe privileres of one! of the 
legislative’ chambers tio’ be-frotected in a 
eonstitutwvor. That is an-orcanic. law. 

PROF. MceWHINNEY2! Yes) GhyA as 
not usual even to spell it out in the 
Statute. It: would mive a lot of work to 
whoever hed to ‘draft. the statute, 

MR BOSONS Te GOT o: CHAMTRE YE avs 
intended that they had) to be in the statute 
as» stvandine Orders. The. Ldee was to clear 
the constitution. 

PROF. McWIINNEY: ik tHink this is 
a good plan. 

MR POSEN: vo Lt. could read, 

by custom ‘or by statute”. 

PROF. McWHINNEY : Yes, “oy tcustom 
or ‘statute’ ‘would be Detter. 

THE CHAIRMAN: Vowld “that fil it 


out, “by custom, by statute or by the 
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Standing orders’? 

PROF. McWHINNEY: Yes 

THE CHAIRMAN: Is’ that one all 
PLeNe ? May we go on to disnose of the 
senate here? 

MR. STEVENSON: We didn't want’ to 
dispose of them. 

THE CHAIRMAN: mean; @Gispese of 
the proposition about the Senate. 

"The Senate should be reformed 

"to reflect more effectively 

"pepionalvifiterests”. 

PROFS VPOK? What: does ‘regional 
interests” mean? Is that a euphemism for 
provincial povernments? 

PROF. McWHINNEY: You don't want 
to escalate into what I think are very key 
prineipies -=“provincial participation in 
the selection’ processes, for the Sénate-, 
either’ complete-provinetial-cofitrol°orPs6me 
joint provincial-PFederal, or ar allocation 
of percentages for representation? 

DR; FORSEY: What did you say, 
you don't want to escalate? 

PROF. McWHINNEY: I asked whether 
one did-not’ want to-take the’ next step of 
providing affirmatively that in the 
process of appointment to the Senate the 


provinces. shall-participate to degree X or 
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degree Y. 

DRa BORSHEY: Of. course, the 
Americans have moved away from that, 
haven't they, because they originally had 
their state legislatures appointing the 
senators, and now it is a matter of election 
at large in the States, and the rovernments 
and legislatures have no more to do with 
the.choice of senators im the. United: States 
than: 1 don 

PROF ...McWHINNEY : Except when a 
casual vacancy occurs. 

DR. FORSEY:: ¥eeu 

Mik...§GATHERCOLE Mr. Chairman,..1 
think the words "regional interests" bother 
pe eg little, pit.. Too, .from tue. sceandpo.nt 


YW 


that the phrase "regional interests” may 

be attached.to, somethingrwhich; 1s.iess than 
a,provinee, in, other.words, an.area.which 
is, sort.of.lacking;in,.economec, development. 
You, hear: so:much: today. about trying. te 
redress, regional.ecanomic.disparivics , 

and so on. 

It,.seems..to.me.that, what.vou.are 
suggesting here is that there. should be 
provincial representation, and it would be 
better to say precisely what you mean, 
rather than saying "regional interests", 


anc to say "to give revresentation to the 
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vrovinces". 

THE, CHAIRMAN: Or perhans, to say 
it another way, in terms of reflecting the 
nature of a federal system of different 
ecvernments whose interests might he 
PEPresented In this Torun. I think perhaps 
there iS some virtue in stickine to the worc 
“provincial” rather than “Yeglonal” here. 
“Regional” is a very highly reneric term. 

PROM. any = Very Gh Pree "eo 
define what a region is. 

THE “CHATRIAN =: pure. 

ME GREATHED: I suppose the only 
consideration nere “1s if you were considering 
Che major senate represenlearzon, whetner you 
would want to do it along strictly 


Pprovaneral Lines: Mr. Posen just reminded 


fe that I think in one Cor Lie rae Ora ess 


"provincial" was there,, and I raised this 


point: and said: “Ll wonder af we want vo 
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ioek Lt in in qubeer thar way = This goes 
along with our Later proposition on 
boundaries and so on. 

I take notice of the comments that 
the Commitee has made, and I just raise that 
additional point, Mr... Chairman. 

DR. FORSEY: Yes, 1 thought that 
was the intention of having “regional” in 


there -- supra-provincial, as it were, 
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because of the very point that it was 
manifestly ridiculous to give caual 
representation,in the Senate to, the 
Province of Ontario and any one of the 
Maritime Provinces. in 1867, and it would 
be even more ridiculous now, vastly more 
PO uw Lous . 

On the. other hand, you can make a 


much better case for saying 


2 


pe ea 
rw alas aN 8 hee There 1s great disnarity ah 
population and wealth, but here, after all, 
yOu Nave @ot a group of provinces whier 


m 


have certain interests in common". To 
give them.equal mepnesentation with a larger, 
wealthier province is another thing. 

Again, the,mest. of, the. Prairie Frovinces 

may be, quite, different in population and 
wealth to Ontario and Quebec, but there may 
De sn areumnent bere. 

Then there 8s the point you make 
about the possible breaking up of the 
provinces or unification of provinces, and 
this is. causing | peneral, Tres confusion 
about fresh amendment of the constitution 
to allow for representation in the senate 
of these new units. 

MR. STEVENSON: What about "to 
reflect more effectively the interests of 


provinces or groups of provinces’? 
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MR. GATHERCOLF: Thet is more 
explilcitys 

DA RORSEY 4 I-think that might 
be better. 

MR. GATHERCOLE: There *is the real 
danger of the other meaning beinm taken, 
whether sections of provinces should be 
repress énted . There may be some ethnic 
groups, or they may be economic sroups or 
sub-standard economic prouns, and that they 
Should be represented; whereas I think it 
shoud be tied In to sie =p revitice «or 4 
eould be a consolidation of provinces. 

THE (CHATRMAN: Would Tir. Stevenson's 
Suggestion seem to meet with-approval? 

PROF. McWHINNEY: TS) sour 
complaint only really the present feorranhic 
Sysvermor, allocation, or is the eonmmlaint 
more fundamental, that it is a Federal 
monopoly*in the’ appointing process? 

Mr.- Trudeau’ seemed to sayein the 
Press reports of-a week avo that he was 
prepared to allow°the provinces to 
participate in the’ appotuting process. 


On senates today, the comnarative 
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regional constituencies. This, eof icoured:, 
is not the Canadian system. 

I would’ have. thoughtithat the actual 
geographic eliceation’ thouch? tniahetie tens 
Act is not aS objectionable as all that. It 
could be modified slightly to meet George's 
point’, but surely: are yournolL Tealine tim 
thas ‘article’ trying to hit’ the “appointing 
proces 

DR’. SFORSEY: I am very much afraid 
of this business “of provincial appointees; 
because IT ‘thiiaik to a large extent) 1tiwitl 
mean that éacm provincial government will 
have its own chosen monkey-wrencn figure 
right in the ParlPament of ‘Canada, and ‘it 
séems to' me ‘that ‘they Have plenty of 
monkey-wrench figures outside the Parliament 
of Canada. 

PROF. McWHINNEY: Paul could 
settle this other point. the Bal ho Aee 
has very precise provisions for this 
allocation of the 102 senators. Leagks 
not such a bad peographical distribution now. 

PROFS PORK. No, I was going to 
raise the point that you were raising, and 
I wondered why we are being obtuse here. 

If the point you want to make is that the 
provinces should have a say in appointing 


some percentage of the total number of 
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Senators from the regions, why, don't we say 


A123 
MR. GATHERCOLE: Il agree. 
THE CHALRMAN: is; Chat. Ghe-podare? 
Pie. Ok Rell, Ae Ge ey, At: on 
you. You could simply say directly: "The 


provinces should .be allowed to anpoint .a 
certain nercentage of the members of the 
senate from their rerion”. 

PROP. McWHINNEY: Or jeyern 7 sou} 
say "all of them" and pet it knocked down 
and compromise the point Paul is implying, 
Lue penrcentace. 

Wie ot QE Y I remain finns 
Convinced bet Vou Are Doe) Ainge siete 
eapreement on any change, and Af vou-found 
agreement it might produce something worse 
than you have,.got now. 

PROR . .McwHINWkY: Le de Fand iy 
possible. 

DE oan Olay It does a power of 
good now and very little harm. Nearly 
everything else would be more powerful and. 
would do more harm. 

PROP. BRADY. What are we discussing 
anyway,..4 .on pare 127 

PROF. McWHINNELY: We ere discussing 
the failure to-have point number 6 in. 


The inarticulate major premise 
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surely is point*1(a) which Paul Has just 
Spelled out for us which is not there. 

MR. GREATHED: Just in answer 
to this point, I don't think this weit 
point that you raised, I think it could 
be a separate proposition. I think we were 
here thinking of the present representation. 

PROF. MeWHINNEY: I challenge 
your assumption in the present point 1, 
that it is surprisingly unsatisfactory as 
to geographical representation of 
provincial and regional interests. Pas 
not think this is true, particularly in 
terms Of Chey B.N.A. het as LO Now etands. 
wou-are rerernring tod Certain quar iy 
or senators, and’ the overwhelming monolithic 
character of the political credentials. 

DR. FORSEY: It overweights 
decidely the Atlantic Provinces, because you 
have got thirty senators from the AG ranctic 
Provinces, and with all my divided loyalties 
to Nova Scotia and Newfoundland, I think 
Chie 23° OVeroore wed 

PROF. McWHINNEY: You heave got 72, 
then, for the rest, have you? In comparative 
constitutional terms, this is not overweight 
if you look around the’ world. 

DR. FORSHEE: It might be a little 


overdone. 


Haute able Avkeid ey . one 
Brews +2 Makog ae ie sow sant pnnig 
avew ow datdd’ I nO ETE ROOT etataqee B ed | 
ib ldas tess ties fnseoty oe td attdatd? ered 


geet teda T “yavittieM RON 
fe hen jraseta st at motdamuaes Woy, 
as veotostetteday ylanketyquie ef gf ted? 

89 notestneastqot taotdastyosa ot 
ab 7 e¥acvetn? Lstokset bao Lstonivetq 


atpolteq pound at etdt santdt gon 


phere Wl ropa $54 J ALMAE ana be) amrat . ar, 
| an as 
; , : wit 1 
faun on fisiiso: & oF qnivisteat eta vor ; ) 
f 7 
otegtlacon wrialsaersvo Sty ONS _wtodsaise to | Lon: 
en 
/afpdyavbers Cevltilog eas To rotos3saens : L 
og 
- 
eddeiowravo 1 ‘VaeHOT . AG - 
i ; 7 5 | : a 
yoy geuaved , s99atvort olsmeflik oz yLoebtoeb ar 
‘ e@ 7 
ottnalda odd wort stodanee yorlds don ovad : 


eetdtavo!l Sebhivirs vii {fs atiw brs , eoontvord 7 
iotdy T .SaeLbrivotwal bas’ sfteok svow 69 

-4£ antébarsvo 2k eldd 

“SY gon sve wOY © sYOMMIHWOM . TORT © 

j 5 , 7 Van! | ' 7 
avigeracwnen ni Tver  eved deen odd tor .ned 


se atita fale Jon. WL “etna ened” Proksy 
ayy 
i we ae . 


PROF. MceWHINNEY: All the federal 


countries, taken one by one. 


PROER. «BRADY: Thirty senators for 
the Maritime Provinces; twenty-four from 
Ontario. Comnare the populations and 


there is a very considerable disparity, 
is there not? 

Then the-complaint which was 
referred to earlier by the West --~ and 
incidentally that complaint was raised 
quite vociferously by British Columbia in 
one of the conferences, the last conference 
in 1964, I think, in the amendment 
procedure, that. it-felt that pi bynes an 
area, is very much under-represented in 
Se Sena tes .and.it pls: 

DR. pRORSEY ¢ I;do not. think we 
should ventirrely: -rule qoutsthe-pessibility of 
some shift ,there ; L thinkeit.is seine to 
bepvery Giffieult«te ,earrnive at pany, -shiit 
that will have any chance of being accepted: 
but, -L,am,entirely,.scept Leal .about.-the whole 


business ,of,Ssenate »refoarm. Every time, 


at 


hear it I.am,.reminded:of what..Meichen said ir 
the 1925 election when King announced he 
was. going to come cut for senate reform: 
"So that old bbrdeis tasbe provided with 
wooden ,wings and, told,.to.fly arain". I 
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LO eens <cld as. one of my Newfoundland 
ancestors, 100 years and 5 mencviia, Urao 
ioe sexoeot torses it. 

PROF. MeWEINNEY: Lo XS one oF 
the few concrete thinrs Mr. Trudeau seems 


LO Have Ssaia on his COnStLtutional. sian 
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apart from the entrenchment of the Bil? of 
Rights. Nevis reported in “he Mantres? 
papers as sayine that the nrovinces 
Should participate in the selection of 
Sela GO Css. Way ot er le. Hate ey aa 

THE CHAIRMAN: As a matter of 
Pach, Cacugn, one of the things that 
interested me a little bit in another 
Context. the» context being that the Wedera! 
ef tale tans had not really discussed this 
a6 @uloWii bets nthe (C.e.0.. esa siete ment 
Which Mr. Trudeau made in answer to a 
question an the House of Commons ‘the 
other day, that he would be placing before 
the provinces sab the Constitutionasr 
Conference in December certain proposals 
for the reform of the Senate. I am very 
curious to know what these are, since 
they have never been discussed in the 
Commiatlec, 

DR. FORSEY: And he also said in 
another speech that he wanted to set the 


provinces to agree to. proposal for the 
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reform of the Senate, but if they would not 
apree he was going to go ahead anyway; and, 
of course, according to 91(1) ne can do it, 
provided he can get Their Honours, themselves, 
to consent. 

PROF. McWHINNEY: Well, you can 
see in the Quebec case this is not impossible. 

MR. GATHERCOLE: Mr. Chairman, in 
view of the other proposals that are made 
for revision of overhauling Or Le 
constitution, it seems to me brian eer Leave 
the Senate intact would be perhaps the first 
measure that should be undertaken to bring 
about some amendment, judging by the broad 
public opinion which is held about the value 
of the Senate, which may not’ be well 
warranted or justified, and that has a 
number of defenders erounac here; but I 
still think myself the way this should be 
done would be to have the provinces in a 
position where they could make some 
appointments to the Senate, and I think that 


is the way it should be phrased nere. 


(Page 182 follows) 
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THE CHAIRMAN: Have we enough diversity 
in this one that we can phrase some conclusion? 

MR. GREATHED: I wonder, Mr. Chairman, 
if we do not have to talk about three separate 
matters: the matter of provincial participation, 
the matter of the Senate function (the point in 
point 4 of this proposition) and the matter of 
representation pattern. I wonder if this 
really cannot be develoned perhans into ----- 

PROF. McWHINNEY: Exeept the feewine 
here was that one of these issues was much more 
important than the other two, and that this 
should be the thrust of the recommendation. 

To be frank, since the: Prime Minteter, 
Mr. Trudeau, seems to be giving away something 
thet: he has got (it is in his reeaeuts to keep 
what he has got) I would have thought any 
provincial Premier who wants a better tax 
revenue, a better voice in all these things, 
would want to strengthen his hand in the Senate. 
This is an obvious area for expansion. 

PROF. BRADY: Not i place of 
increased tax revenue. 

PROF. FORSEY: As a tool for helping 
to get it. 

PROF. McWHINNEY : As a tool for 
helping to pet it, but it seems to me one of 
the points that one should push, but it is 


for the political judgement, obviously, of the 
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DR. FORSEY: Four seems to be very 
vague. This whole page has an air of 
Jumping on errs. I do not know what it is 


you are trying to say, but you are being most 
extraordinarily coy and cautious about saving it. 
there are ali sorts of hints, winks and raises 

of the eyebrow, but. practically no statement of 
anything. "The corner of Jeeves' mouth twitched, 
but that is as near as he ever got to smiling”. 
(Laughter) 

PROF. McWHINNEY: Who is "Jeeves"? 

DR. FORSEY: veces BSHOULG De discussed 
publicly, most suitably in some institution of 
the central government." What are you going to 
do, just be allowed to talk there, be a debating 
society? Are you going to give them some new 
powers or what? 

PROF. FOX: This: DOING 26 Praised. inthe 
next recommendation or proposition, but there 
is one point left out of this and that is anv 

dascussion of reforming the nowers of the Senate. 

DR. FORSEY: That comes in, nresumably, 
on 13 and in 2 thereof, on which I have put 
five auestion marks. 

THE CHAIRMAN: The only way to salvage 
this pronosition is to cut it off at the end 
of the first four words. 

PROF. FOX: Well, the problem in regard 
to nowers is sreater than the vroblem of 


inter-governmental relations. You have a 


os 


ary 7 Ae a ; : . 7 

; 7 s 7 Ds a haat 7 try Te 

Pies seamen ae ee 
s ets ne mach ~— - — 


' 


Wee e a x = - 
et 9 Ye most zw ob 
~~ . : = 
— muted oth oY 148 +Voe ot nutysd 


ie Tae 
af ants? juois evotijvee bre yoo See 


agates Bia antw Deities 20 e37198 tis a ett . 


, Ac8 ~~ - ; 


Yo Ynemedave on yifeatapera gud poretay ase 20 r 


_beedtws iiguon ‘sevest Io tenis edt” -anteduns 


.“aniiine od tov Teves of 28 I89n 26 at tests aud 


(setrigus) 


Maoyvoot" af odyW :YSUMIHWoOM . TORT ; ‘e,4 

bestetiselh of Bluote «<aue”- ,YE2HOT . AC .* 
Io noOliuti¢ent semoe Wi yldssiue veom wlotidua . a. 
ot mnifon vou acs tadWw. “.tmennteves Latdaso sn? . an. 
anttedeh a eu ,2eracdt AzADpd of bewolls ed dewt ,ob - 
wen enmoa — asia ag actos LO" oa BY | tytetooe } 
7 


ristw to eTswod 
elf ni beets: at sithoe abt sROT . FORT | 
steers tud ,nolgleoaotq “to nottabrommooet dxort | 
wne et tad? Dns efdy to Tuo titel tntod emo alt : 


_etene? aft %o srewod oft anfertoter to nofpeuvoekb 


Videmiertn tl reemoo JantT ‘YGRROT .AC 
duc even T gotdw no ,toered? $ nt bas EL no 


alten noliseup evi? 
7 
gaavies ot vaw vine af ¢MAMATAHD SHT 7 
31 tm At 
bee edt Ja Mo tt B00 OF ah nottteoqot a 
Pape 
- : 


‘ie 


oe ae 


oe ee 


btanet at a ka Pepa ad “xo 7 
- a es A ; 


184, 


curious situation in which the House which 
1s so reviled still has far more nowers than 
the British House of Lords has: vet we have 
not mentioned that, and it would strike me 
that that might be an area you might want to 
consider. 

The other omission is the fact that 
as to explanation item 1, I think one of the 
original purposes, certainly in the minds of 
some of the Fathers of Confederation, was to 
protect property and conservatism (to use 
MacDonald's phrase)! and this raises the 
question of the qualifications of the individual 
senators. So that probably some attention 
should be given to that: what are the pvroverty 
qualifications for the senators, which at the 
moment are greater for an ordinary ™.P.,to 
continue at that level? 

PROF. McWHINNEY: It "is an iInloduitous 
provision, even if the base of four thousand 
dollars is not what it was. This nerhans 
4s one of those minor details that nrobably 
ought to be struck to-day. 

THE CHAIRMAN: Just in View of the 
time, I do not want to foreclose discussion, 
but I would like to set throurh the nronositions; 
4t would be helnful to us. 

MR. GATHERCOLE: I wonder, Mr. 


Chairman, before leavine this, would it not be 
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desirable to rroun these nronositions torether 
in one, instead of having three or four of 

them dealing with the Senate - rather wran them 
un? 

MR. STEVENSON: One of the thiners we 
have found thourh, Mr. Chairman, about’ this: | we 
started off with some omnibus pronositions 
where a lot of the meat was contained in the 
explanation; but we found increasinelyv that the 
other rovernments, and the federal rovernment 
particularly, have been nrovidinge almost no 
explanation but have been havins each little 
bit of its proposal contained in a senarate 
proposition. 

The problem has been then that when 
the Secretariat has nut thines peasenee! it has 
left out the exnlanations and it has classified 
onlv the nronositions themselves at the top; 
and bv their prenarins omnibus vropositions we 
lose a great deal in the later discussion in the 
Committee, although we think it is preferable. 

MR. GATHERCOLE: What I meant 
was to deal with the Senate and have 1, 2, 3, 4, 
whatever you want, but not scattered around. 

MR. STEVENSON: Right. T know. 

THE CHAIRMAN: Your sugrestion, 
George, is that this might be broken down into 
a set of propositions one after the other, 


each of which reflects the obfective which is 
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being sourht. 

MR. GATHERCOLE: Yes, and it would 
be then a coherent whole. 

For example, vour next one deals 
with federal-nrovincial relations. I think 
if you are going to have the Senate and it is 
eoing to be consistent with what vou are 
proposing in the early pronositions, then it has 
prot to have the onnortunity to deal with and 
discuss, debate and study any number of things. 

PROF. BRADY: Mr. Chairman, before 
we move on from 13, which I assume we are doing, 
T Aone Paul's remark is not overlooked. In 
other words, did you need to define a little 
better what the functions of the Senate are? 

THE CHAIRMAN: Yes: 

DES'PORSEY: Yes, and in particular, 
Mr. Chairman, really No. 2 on page 13 is 
parbage:- 

".... could have as its major role 

"the resalution of interrovernmental 

"questions." 

Now, really, how can anybody, with all due 
respect to the learned neople who wrote this 
up, how can anybody tell us that the Senate, 
no matter how it is reconstituted, is going 
to resolve intergovernmental guestions? 

Is it going to nut the Government of Canada 


and the provincial rovernments and legislatures 
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on the side lines? Is it going to supplant 
the Supreme Court? 

The resolution of interrsovernmental 
questions simpnly cannot be entrusted to any 
conceivable variety of Upner House. The Court 
will come into it; the governments of the 
provinces will come into it; ‘the Government of 
Canada will come into it; the House of Commons 
Wid1l come into 26% This thing as it stands 
is most staggering. 

MR. GREATHED: I Have"that’ scored 
Tor anouner Look, Dr. Forsey. 

PROP « BRADY Mr. Chairman, I think 
all the points have been made eloquently, and 
we can f0 on. 

THE CHAIRMAN: We will just change 
that resolution to “contemplation” I think. 

Now 14. We will let Dr. Forsev 
speak to this. 

DRY *FORSEY : I see nothing, the 
matter with this. 

PROP . "OR Raises the ouestion 
of what Ontario's response should be to Premier 
Bennett's suggestion to incornorate the Yukon 
and the Mackenzie Basin. 

PROF. SYMONS: It probably isnot 
necessary, because he draws on the historical 


analogy (which is perhaps an analogy) of the 
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expansion of Ontario and Quebec. 

THE CHAIRMAN: Yési. Indeed, I 
think I mentioned before I saw in someone's 
office in Ottawa a very interesting time series 
of mavs showing the ehange and exnansion of the 
boundaries - very, very interestinr. 

DR. FORSEY: It is in the atlas in 
the Parliamentary Library, for one place. 

MR. STEVENSON: We have it right here. 
This is an historical map. 

PRLMPORSEY€ All you say here is 
Veonsi der” 7 

PROF. MEISEL: fr think this "fs 
excellent. 

THE CHAIRMAN: The -next one ‘Is not 
the one in your package but an insert, is 
that right? 

MR. GREATHED: That is right. 

MRCPROSEN : That would be 114A. 

One has a Tattle satrs up in -thé rPent corner, 
reading :— 

"Any changes in provincial boundaries 

"should be subject to negotiations 

"and agreement among the provinces 

"concerned and the Federal Government." 

DR. ‘FORSEYS ‘That ‘Ys pretty much the 
present situation. 

THE CHAIRMAN: Is that apreed? 
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"The titular head of the executive 

"branch of the provincial sovernment 

"should be anpointed by the Prime 

"Minister of the Province and the name 

“of the office changed to something to 

"conform with this new situation." 

PROF. FOX: In the second line, do you 
not eae 

".,.. should be appointed by the Governor- 

"General on the recommendation of the 

"Prime Minister of the province"? 

THE CHAIRMAN: I guess you heave to. 

PROP. FOR: I would think 66, yes. 

MR. GATHERCOLE: I wonder whether it 
would be otherwise consistent with the type of 
monarchial form of government which is prescribed 
in the early part. 

DR PORSEY ¢ My comments on this 
will be surmised. 

THE CHAIRMAN: I am very interested 
in this proposition as an academic question 
in political science. 

Once again, I can see a conflict 
between whether this person is, what shall we 
say, a linear renresentative of the Crown in 
the sense that you have the Crown and your 
Governor-General representative, and this is 


the provincial equivalent; or whether he is 
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to the province in terms of its sovereign 
Spheres of jurisdiction and legislation as a 
Governor-General is to the Federal Government 
in its sovereign spheres of legislation; and 
in this sense there would be a lopic to having 
the same practice in the province as you would 
have in the federal. 

PROF. McWHINNEY: The latter is. the 
standard common law position, and as long as 
this monarchical .link is retained it works 
without any problems at all; because then the 
Prime Minister of the province makes the 
recommendation to the Queen as head of the 
Commonwealth and she makes the apnointment. 

I suppose it is a little embarrassing 
here if you have the bi teen going to 
the Governor-General of Canada, who is, I 
suppose, more a federal officer than anything 
else; butethe'theory still is that the, Lieutenant- 
Governor or the successor office to this, is 
the head-of-—State role within the province, and 
it is a separate sphere of operation to that 
extent from the federal powers. 

As I say, it works, quite wellin 
general Commonwealth constitutional law. mnere 
are no special constitutional problems. 

THE CHAIRMAN: What bothers you 


about this) Bugene? 
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DR. FORSEY: It is again this 
qualification of th2 provinces. Agavirye ~L am 
a John A. MacDonald Conservative. We are 


nearly extinct now, unhappily, but there are a 
few of us around. 

MR. GATHERCOLE: The dinosaurs! 
(Laughter) 

PROF. McWHINNEY: The business of 
nomenclature is presumably to accommodate 
Quebec if it changes its titular head of State 
to President and Lieutenant-—Governor as now 
Suggested. 

PROF. CONWAY: What are they going 
6O. Gall 17 

PROF. McWHINNEY: Well, because of 
the requirement as to Lieutenant-Governor, 
"President and Lieutenant-Governor". 

MR. STEVENSON: Mr. Perry suggests 
"branch manager". (Laughter) 

PROF. MEISEL: The President is the 
Speaker in the National Assembly. 

PROF. McWHINNEY: Well, in France we 
have, what, five Presidents: President of the 
Republic, President of the Senate, President of 
the National Assembly, President of the Council 
of Ministers. I have forgotten one - President 
of the Conseil d'Etats. 


PROF. CONWAY: This proposition here 
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has within it two conflicting spheres of 
sovereignty. This does not matter except 
to the people who are interested in political 
theory. It is amonarchical one on the federal 
level, and it is purely popular, democratic one 
on the provincial level. I supnose it can 
work, but they are inconsistent. 
THE CHAIRMAN: i “doner 'qirve TOLrow 
that. 
PROF. CONWAY: You say:- 
"The titular head of the executive 
"branch of the provincial government 
"should be appointed by the Prime 
“Mind ster’ of the Provitice "Vs" 
fie rime Minister of the provinee ts indirectly 
elected by the people of the silat oh the 
Governor-General is appointed by the monarch, 
head of State. So in the province it goes 
up’ from tere / ara’ irr ‘cne federal it comes down 
from nere. So in the province you have got 
the sovereignty vested in the people, and on 
the federal level you have sovereirnty vested 
in the Crown. 
MR. STEVENSON: Well, Professor 
Fox's recommendation, if you took that:- 
",..appointed by the Governor-General 
"on the recomendation of the Prime 
"Minister of the province." 


presumably gives you the consistency. 
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PROF. McWHINNEY: To the extent 
that you still retain the monarchical princivle 
(I don't know if you wish to) you could follow 
the Australian practice where it is:- 

",.. appointed by the Queen-in-Council 

"on the recommendation of the Prime 

"Minister of the province." 

If you are going to have "the Queen-inCouncil" 
to the Governor-General, I don't see what is to 
stop her Secretaries doing the same function for 
the head of State of the provinces. 

DR. FORSEY: I doubt if people here 
would separate ----- 

PROF. McWHINNEY: Quebec might not, 
of (eourse. 

DR. FORSEY: Austral ta has always 
been that way. It hasn't been that way here. 

PROF. McWHINNEY: But it would apply 
to the Governor-General. 

DR. FORSEY: Oh, yes, but I think 
it may be too clever by half for nonular con- 
sumption. 

MR. GATHERCOLE: Is not the import- 
ance to the province that the anpointment would 
be made on the recommendation of the Prime 
Minister? 

PROF. McWHINNEY: By the province. 

MR. GATHERCOLE: Yes. It doesn't 


matter who makes the appointment. 
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THE CHAIRMAN: No. 

MR. GATHERCOLE: If the appointment 
is made on the recommendation of the Prime 
Minister, you achieve everything you want. 

So it is a question of whether it is the Governor- 
General in what seems to me to be the way which 

is easier to sell, having the appointment made 

by the Governor-General, than it would be to have 
the Queen do it. 

THE CHAIRMAN: I would think so. 

Dis “FORSEYS Something depends on what 
you think the functions are going to be. if 
you do not get the abolition of the power of 
reservation, it seems to me there might be some 
argument for having him appointed by the 
central government, as he is now. 

I am dinelined, fo think, thouch,..that 
this is probably, a, dead.duck, just as, l-think 
Senate reform is a "bird with wooden wings". 

PROF. McWHINNEY: Excepnt there is an 
area, on the basis of comparative federal 
practice, where in the appointment of senators, 
appointment of Lieutenant-Governor, anvointment 
of provincial Supreme Court Judges, I could 
see, following the Australian practice and 
most of the Commonwealth constitutions that 
have been drafted since the War, you would set 
up a new area of provincial pnower and respons- 


ibility for the Senate-appointing process, 
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the total appointment perhans of provincial 
Supreme Court Judges, Lieutenant-Governor. 
There is nothing revolutionary in that concept, 
and it would certainly reflect a more plural- 
istic federal system. 
PROB) on: May i vUSt “Doint "Our. 
Mr. Chairman, I think there is an error in 
explanationrit” 72. noldas ofrvee "during “tie 
pleasure of the Governor General". The term 
is actually for five years - Section 59 of the 
ACU. 
PROF.’ SYMONS: Mr. Chairman, aren't 
we pretty close to a consensus on this? 
THE CHAIRMAN: I think we can move on. 
PROF. SYMONS: And it should be the 
recommendation of the Prime Minister. 
DRS “FORSEY ? "A Lieutenant-Governor 
"shall hold office during the pleasure 
"of the Governor-General." 
PROF F oFOXS Rion. Read on. 
DR. FORSEY: Wee but. any * breutcenant 
"Governor appointed after the commence- 
"ment of the first Session of the Parlia- 
"ment of Canada shall not be removable 
“within five years from his appointment, 
N@tcenn TOr caguse <.'ss.% 
He can be removed; they have been. 


PROF. FOX: But he is not removable for 


five years. 


Ae : ; 
iatoanvors %0 eo yemintoans 
Rageaiatt: giepnecneh!d ,ssmhuG rey 


Fagg teria at yaetotquloves ey 
_w-fetealq eon s “ot vlats#tes ke 


meteye tetehsy ottet 


4a Inted seut T yam 7XOW . 4ORT 
al Yovas ne cl atedt tabdy 1 _camrtsdd mM 
sit oatertih sotto ebfon 4...” $f ne@btanaiqze 
mas anit ."Cratehsd srerreveod @ag to etmeselq 
ait Yo OF anttess - easey avlt aot vitewsosn ef 
stoA 


o* news .fremvtsiy .4 -AVOMY2 HOH . 


7 
‘stdy no auetsenon 5.08 seels Yitetq Sw i 
80 om Nes ig 3 WAMATANO BHT 
mg a0 biuoerte tf na  2MOMYR HONG 
 Teade trobM ‘it Sid to ctatsehrsmnooet 
aonanvon-tnenedvert A VHaHOR sa 
weeetd sagt anityb suitta blond fiat 
" fAronsf-nontovod ‘ett Be" : 


Aes Mats: Bai OT . ORT | 
djustd vne tod ..." ‘YaecrHoy Ag 
-sonsmmos sit texts betddtoags tohssvo8" 
giilete9 ett Yo cAtese® tent? edt to dna 
afdeveines sd gon Lisde sbsaed “to dren’ 
,tnhemtctoqas etr most aresy Svit niddiw” 
" Lae. S8ao “C1 acl 

omged even yard a's ieee) 
; 
To? ekdavemet Jom ef sx tut ns 


La et 


_- 


196. 


Die COR pod Ong MOE a 

MR. GATHERCOLE: In. any event, Mr. 
Chairman, I think the present situation is 
rather anomalous, and it would be better for 
the Prime Minister of the province to have it. 

THE CHAIRMAN: I think that ds: the 
consensus. 

DRG nl ORO s The only cause assigned 
in the two clauses is that his usefulness is 
ac. an, end. 

THE CHAIRMAN: 15A is an insert, the 
other insert we distributed:- 

"Provinces should be free to adopt any 

"truly.democratic. form,of povyernment..!’ 

PROF. McWHINNEY: I thank this is both 
a statement of the present law, subject only 
to the limitation of Section. 92(1), and I think 
Af 46 sound:. it alison. by, the. way, accords..with 
Commonwealth constitutional practice in other 
federal states, whereby the power to amend and 
soon Is iwithin the proyincial control, 

DR. FORSEY ; In UL" Shere 3¢ ds. not 
strictly, true.» Surely.,.£0,.838% i> 

"This requirement may prevent the 

"adoption of any form of fovernment 

"except a parliamentary one." 
Is there anything, for example, to prevent 


the legislature of any province from enacting 
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that.no member of the provincial Cabinet shall 
be a member of the Legislature? 

PROF. McWHINNEY: Novhninge styall. 
You. are.gquite right, Eugene. Tn s: teoan 
inaccurate statement. The-only {hing thats, 
for example, Quebec could not do, as things 
now stand, would be.to abolish the office of 
Lieutenant—-Governor. 

It could certainly introduce an 
American system of government, in my view. 

Die POOL SY It may fo a little 
beyond that because of the Judgment. in the 
"Tnitiative and Referendum" case; it might 
mean that they could not take away the power of 
the -—- whoever he is, Lieutenant-Governor or 
woatnot, to dissolve the legislature. 

It. could.not, for,example, adopt the 
American system of a fixed date for elections, 
come hell or high water. 

PROF. McWHINNEY: That would be tne 
more arguable point, I agree. 

DR. FORSEY: If you followed the 
"Tnitiative and Referendum" Judgment. 

PROF. McWHINNEY: L certainly mgree 
with your basic point though. 

MR. STEVENSON: Should we just strike 
that second ------ 


MR. GREATHED: Well, the operative word 
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ten may I am not sure what the imnlications 
are of the office of Lieutenant-Governor. 

PROF. McWHINNEY: No“ ones oornt “or 
restriction to parliamentary form would not 
come from the office of Lieutenant-Governor, 
but the Supreme Court decision. There is 
Some very powerful Rand dicta on the writing 
of the B.N.A. Act and others as establishing 
a parliamentary as distinct from the separation --- 

DA. PONoGY Better look at the 
Judgment of Lord Haldane in the Initiative and 
Rererendum case, Manitoba. in 19019 T° thinks 
because he said flatly that you would not have 
the Initiative in referendum. dil stale particular 
legislation as regards the office of Lieutenant- 
Governor ---- 

THE CHAIRMAN: We will note that point 
and, I think, strike that sentence. 

MR. GATHERCOLE: Do yornot onen the 
door too widely here, so that in the end you 
have got provincial constitutions being created - 
it is nice to see them but you have fot nrovincial 
constitutions which, no matter how vou protect 
it, are still going to be in many areas in 
direct conflict’ with the overall ‘constitution 
which seeks to achieve unity. 

Now, I know you have some other ---- 

MR. STEVENSON: Do you see the next 


proposition? 
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MR. GATHERCOLE: Yes, Lusee, but 
I am wondering who is feoing to determine it. 

If you haven't got some pattern that is common 
to all the provinces, and if every nrovince is 
entitled to launch out into any field it wants 
whatsoever, then it seems to me that you may 
become so discor-ordinated that you will never 
be able to reconcile the powers of each province 
within the whole. 

DR .n PORSEY« I think there is a real 
danger, especially taken in conjunction with the 
document we were looking at this morning. 

If you have the thing wide onen and 
Quebec elects a president ~ a president of Quebec, 
National Assembly of Quebec, and a completely 
American system of government (ei vad dates 
for elections, no matter what); or, for example, 
a Gaulist system of government were to be adopted 
in these circumstances, then it becomes an 
imperial v. imperial and, I am sure, taken along 
with the claims for provircial nariticipation 
in international affairs (and I notice there 
is some kind of jiggery-pnokery about that in 
the Ontario proposition, you get to the vlace 
where you are going to re-enact just as sure 
as fate the evolution of dominion status in 
international affairs - and goodbve! 

PROF «MEISEL. Mr. Chairman, I have 


been thinking alonsm some of these lines but 
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with some different perspective, and T hesitate 
to get into this because I think one of the 
virtues of our discussion so far has been that 
we have been very precise and we have been 
talking more or less of basic, specific changes 
in the constitution; but underlying ra op of 
the things, it seems to me, there is a very 
serious philosophical problem which maybe we 
ought to discuss. 

It seems to me; very Driepiy: iets 
this: that there is one province, or one 
group of Canadians, it seems to me> who do not 
feel as Eugene does as a sort of MacDonald 
Conservative, and their view of Canada is quite 
different. They are much more concerned with 
provincial rights, and they think of the 
country more as a pluralistic partnership of 
provinces. 

It seems to me that the question that 
one faces in terms of strategy is whether, 
from the point of view of Canada as a whole, 
is it wise to pive in to this and weaken some 
of the clearly nationalising ties that reside 
in Canadian national institutions so as to 
permit this provincial rirhts sentiment to 
express itself and possibly to dissinate itself 
over the next fifty or a hundrec wears’, "so 
that when economic equality is pnerhans achieved 


in Quebec this sort of provincial richts 
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sentiment will disappear; or whether by 
siving in to these provincial riehts claims 
you so weaken the country as a whole that it 
will fall apart. 

It seems to me that the two sort of 
extreme options are: resist so stronrly to 
these demands that Quebec will say: "Well, we 
don"u Wane to “be‘part “oP this country ~ 29 a's 
roo wesurietive’™: - orf iive 3s mMieh Brat 
vou loosen the ties to the point where the thing 
wWiltiTald apart. 

Now, I think there are some sort of 
polar differences. I think Eupene is very 
afraid that if you make too many concessions 
the system may disintegrate, and that we shall 
start in a dominion-status sort of process, 

IT am not quite as ontimistic nerhanvs 
that you ‘cam Hold the’ country together if 
you do not make ‘some’ of these concessions. 

I do not know whether there is any objective 

way in which one can say which of our fears 

and advice is more correct (I suppose only 
history will tell); out? L ‘think this? Ver really 
the ontion that we face here and we should 
perhaps approach some of these auestions from 
that point: of vlew. 

DR. FORSEY: I would not necessarily 


stand by this acceptance as regards the office 
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of Lieutenant-Governor. If thev wanted to 
provide that there should be fixed elections; 
there should be no possibility of whoever 
this Johnnie is (Lord High and Miphtiness or 
whatnot) dissolving the legislature, but that 
it should be elected for a fixed period (as in 
the United States); that no member of the 
legislature should be a member of the Cabinet 
(as in the United States): they can have the 
whole American system, if that is what they want. 
However, I would. jib at this business of 
"Republic of Quebec". I do not think you can 
have a "Republic of Quebec" inside the monarchy 
of Canada; and even if vou had a Republic 
Of Canada,.I do not think you, could have a 
Republic of Quebec. 

You, coujd have a, State, of Quebec 
with a republican form of government, like 
the states,in. the. United states. which, are 
guaranteed a republican form of sovernment 
under the constitution; but the minute you 
have something senarate called "Republic of 
Quebec", with the President of Quebec sending 
people to take part in international con- 
ferences, signing international agreements, 
then the jig is up in my judgment. 

PROF. CONWAY: There are two aualifica- 


tions about that, I should have thought. is 
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it decided it is poing to be called "Republic 
of Quebec"? 

DR4 FORSEY* That is what they are 
asking for in this document. I mean, you 
have to be on the watch for what you are 
conceding. There are some things I would say 
"yes" and certain other things I would say "no". 

PROF. CONWAY: There are two parties 
to diplomatic recognition, that is, the "Republic 
of Quebec" and the other power. If Paris would, 
Washington certainly would not; neither would 
Germany. 

Although I share many of your 
fears, I do not think’ it Is quite a comparison to 
the development of dominion status. 

MR. GATHERCOLE: Mr. Chairman, is 
there not some middle position here? I recognize 
you have to have a certain element of diversity 
and what will fit Ontario and many other 
provinces is not going to fit the Province of 
Quebec, but I do think the differences should be 
spelled out; it should not be just an open 
chapter but it should be set out and the other 
provinces should have some right to agree, in 
the same way Quebec would have the right to the 
setting out the prescription of the spheres of 
activity for the other provinces. 

Where there are differences they should 


be reached in consultation together, rather than 


ag ohhens 
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leaving the field wide open to adopt whatever 
you like so long as it conforms to this broad, 
general principle which would be very difficult 
SO speld OuvL im detail. 

DR. FORSEY : Which is Sev “our in 
effect in the proposition on page 16:- 

"If any province chooses to have its 

"own written constitution, vrovisions 

"in such “a constitution must not conflict 

"with any provision of ae constitution 

"of Canada." 

PROM, oOYMONS ; Mr... Chairman, Juse on 
one point, I think the analogy may not be exact 
ao a Sort of creeping dominion status, but. £ 
think it is a very shrewd one. IT tnink’, as 
Professor Meisel says, though, ae a calculated 
risk, and it is the best way to try and contain 
this. 

Tne inveresvinege thing, listening co 
Dr. Forsey, is it does not matter whether it is 
"Republic of Quebec" or "kingdom of Quebec": 
anything that can help an international miscon- 
ception about Quebec as a sovereign nation is 
very dangerous. 

I think his reference to the way in 
which this crept forward in terms of dominion 
status for Canada as a whole might just have 


something in it. I would not press it too far, 
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but it seems to me a very perspicacious thing 
about the historical process. 

Di, FORSEY: As for the other party's 
recognition, do not forget that the Americans 
were among the very last people really to admit 
the independent state of Canada. Other people 
were ready to admit before they were. 

PROF. CONWAY: Presumably the same 
thing would apply to their recognition of the 
state of Quebec. 

DR. FORSEW< We had become pretty well 
independent while the Americans were still fussing 
about whether we should be at the Washington 
disarmament conference on our own or not. 

We were in the League of Nations, in the I.L.0.; 
recognized ; 

we had the/right to be on the Council of the 

League of Nations; but the Americans were still 

being stuffy about it. 

Admiral Leahy during the last war made 
some remarks (and he had a pretty respnonsible 
position) a tk in the Saturday Evening 
Post about Canada being simply instructed by the 
British Government or something like that. 

THE CHAIRMAN: Can I call a few minutes 
recess? 

—-—-------- Short recess. 

THE CHAIRMAN: Can we resume? Our 

ranks are getting thin, and I don't know how 


long vou want to carry on. We have about six 
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or seven more propositions. No. 16 - any 
comments on 16? Can we go on to 17? 

Dlr URSEY: ~Erdonte aitke ac. We 
have hashed over this thing about the Supreme 
Court times without number, and all I can say is 
that I stand by the original and, I think, 
several times reaffirmed position. 

I must say again, here is a phrase that 
is sort of egg-like treading about "some 
provision should be made", some role for the 
appointment of judges. 

THE CHAIRMAN: As you say, we have 


been over this a great deal, and I think we have 


the ------- 

PROP... SYMONS: May I just ask a question, 
Mr. Chairman? I agree and I don't want to 
proione it. Has Professor Lederman expressed 


any recent thinking on this issue; does this 
support his present view? 

MR. POSEN: I think we just tried 
to take into account some of his previous comments 
and the idea in this was to see if we had 
succeeded. It is unfortunate that he is not 
here to-day. 

THE CHAIRMAN: Well, 18? 

PROF « 6RADY:: The problem, I suspect, 
is how to get provincial part ycipation. 

MR. POSEN: Well, it is fuzzy, but 


it would have raised it for discussion in the 
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C.C.O., and it would be interesting to guage 


responses, whatever ideas there were, to fill 


out the two words "some provision". 


THE CHAIRMAN: 


This is more, again, 


a statement of objectives, which is a hard one 


to realize in function 
PROF. BRADY: 

mental relations board 
THE CHAIRMAN: 


PROF. BRADY: 


"A permanent intergovern- 


eo 


I think we are on 18. 


I bes your pardnn. I 
am on 19. 


THE CHAIRMAN: 18 and 19 are a pair. 


PROF. MEISEL: Mr. Chairman, 1° donc 


know whether this is the appropriate place. 
I think something of this sort should certainly 
oO ani. 

I also wondered whether in the preamble 


there might not be some attempt made to state 


sO} abi Robarts has been 


things which Mr. 


reported as saying in to-day's Globe & Mail 


where there is a view of the nature of Canada, 


as apart from the provinces, which i think is 


the underpinning for this Kind of phank. ‘and 


T think probably 10 ought to be put very clearly 


in the preamble w_tn some such phrase as that 


the provinces are dedicated to certain kinds 


of joint enterp: or -foince Jiife,’ and that 


they fashion institutions which are designed 
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to achieve these ends, something of this kind. 
I am not putting it very well. 

Dt 4 FORSEY : I think the less you put 
in the way of statement of general principle, 
the less trouble you will have and the fewer 
traps you will lay for yourselves and your 
posterity. As Sir Arthur Boyle always said: 
"What has posterity ever done for us?" We 
should give some consideration to it nonetheless. 

PROF. SYMONS: It would be nice to 
have some. (Laughter) 

THE CHAIRMAN: These kinds of proposi- 
tions on intergovernmental relations I see as 
propositions designed to open up a basis of dis- 
cussion of issues which these reflect; and 
whether it tomes out) to bea edhe titi fared 
provision or some kind of development of machinery 
to handle the problem is yet to be resolved; 
but I think it is an attempt to express what are 
certainly often-stated preoccupations of the 
Government of Ontario. 

DR. FORSEY: I think these three 
pages are fine as they are. 

THE CHAIRMAN: 189n49eand20, 

PROF. BRADY: Ono lGave didenot have 
the chance to read these documents before the 
meeting, so I am reading rather quickly. 


This “intergovernmental relations board", 
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is it to consist of individuals who would be 
sitting in some place in Ottawa, the permanent 
representatives? 
THE CHAIRMAN: Well, presumably, although 
I don't know that it went that far. 
MR. GREATHED: No. 3 suggests this. 
This 1s an idea (I suppose one of the ideas 
that was original to us); that we were think*’ng 
of the possible kind of machinery you might have 
and something a little more specific than just 
simply a general principle. Therefore, we 
have worked it out on a very tentative basis, 
and I do not think we have thourht the whole thing 
out, but item 3 began to suggest the composition 
of this board. 
PROF. BRADY: Where is the board, to, be? 
MR. GREATHED: Well, it might be 
located in Ottawa; probably would be logically. 
PROF. BRADY: T have doubts about an 
intergovernmental board. It means you are 
creating another level of government, aren't 
you? My point, to put it very briefly and 
bluntly, is that it is desirable, surely, to have 
the governments confront one another, that is, 
people in governments who have a sense of respons- 
4bility and who can speak for their governments 
as ministers in a conference - or as officials 


in an officials' cnnference: they have defined 
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functions or a defined role in a given case. 
But a body that is permanent, say, in Ottawa 
representing the provinces, to speak for them, 
becomes a kind of fifth wheel. 

MRaaiPOSEN: ie doe not) thinkethetris 
what we had in mind. You could have a board 
made up of ministers of intergovernmental affairs -- 

PROD. BRADY: aeist, 

MR. POSEN: --- if you wanted, or their 
deputy ministers. They would not be represent- 
atives; they would be delegates. 

PROPALBRADY: They would not necessarily 
be resident in Ottawa? 

MR. POSEN: Th dom’ tortbhinki:so. Maybe 
their staff, their secretariat would be. 

THE CHAIRMAN: I tieiinke aonit's is more 
a specification problem. I think there is a 
big difference between provision for a permanent 
board sitting there, and the secretariat which 
is merely handling paper work, preparing for 
federal-provincial conferences and so on, much 
as the secretariat is doing now for the Continu- 
ing Committee of Officials - and provision for 
a third type of interchange which is a provision 
for regular meetings of ministers on intergovern- 
mental affairs. I think that this perhaps 
does not specify clearly enough what is exactly 


contemplated. 
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DAG FORSEY + I thought it was intended 
to be a secretariat, and that the other thing was 
amore high-falluting name for it. 

I rather share Alec's doubt about the 
permanent board. A secretariat, however, doing 
a lot of this paper work, it seems to me, might 
be quite useful. 

PROFS BRADY: Better substitute. 

THE CHAIRMAN: Better™tiarify that*one. 

MR. PERRY: Just as an aside, Ian, has 
anyone seen Ron Burns' study yet? 

THE CHAIRMAN: No. We have not seen 
that. 

MR VY OPERR YS It has been turned in. 

MR. STEVENSON: To the federal government. 
There might be a point in taking gui the word 
"board" and using the word "secretariat". 

THE CHAIRMAN: I think that is clearer. 
Can we go on to 21 then ~ External Affairs? 

DRY FORSEY : I am firmly and irrevoc- 
ably opposed to this:- 

"..... provincial governments should 

"have the right to treat with foreign 

"eovernments tn matters of provincial 

"constitutional jurisdiction." 

I think the thing has been adequately and 
admirably covered by the White Paper, and I would 


not touch this part of this thing in paragraph 3 
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with a barge pole. I think it is one of 
the most dangerous things you can possibly put 
in, unless you are just prepared to set up a 
staging post on the road to separatism. Fe 
would, not touch. it. at all. 

This is nothing to do with the network 
of trans-national agreements kind of thing 
that you have got with the Denartment of High- 
ways of Ontario and the Department of Highways 
in Michigan or wherever it may be (all that is 
well.enough and, there.is.no difficulty about that 
at all); but when you talk about treating inter- 
nationally with regard to matters under their 
constitutional. jurisdiction, then, you are. getting 
£O. a much, wider, field, unless you are going 
to define it very, very carefully indeed. 

Tm Dutniisp~,bee AS, Longs asrsuch,dealdngs 
are compatible with Canadian foreign policy" 
does not, in my judgment, much improve matters; 
because the term "foreign policy" can be so 
extraordinarily vague. The Government of 
Canada will interpret it oie way, and the 
Government of Quebec will interpret it another 
way; and you will open the way as wide as 
the sky to all kinds of rangling and grumbling 
and rowing. Better pet the thing settled 
once and for all. 


PROF. CONWAY: However, it seems to me, 
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MevaChairman,. thatithe position of Canada 
internationally should be taken into consider- 
ation; because it seems to me it is going to 
betinarmedaoy This. Ltr s nosvenhy che Brevince 
if Quebec. Itets highly iiikelyethate the 
Province’ ofs British Columbia would assume. these 
privileges, and then what does Canada mean inter- 
nationally, to other powers? 

Unhesseowe can include this. withines 
whole new conceptual framework of what a country 
Venahda haveuthatrrecognized,- wer are coing.to 
seem, I think, rather like the Holy Roman Empire 
inPcthetilastastaces: of ats. disintegration. 

I have sympathies for strong local 
feeling and historic grievances and that sort 
Ofethines abut cannot ‘see’ this Bs being con- 
sistent with a respected pvlace for Canada in the 
world. 

DRwPORSEYs The White Paper makes, it 
seems to me, ample provision for all kinds of 
representation of provincial interests. 

One address - the address is "Ottawa". 
You don't even need to put on a postage stamp. 

THE CHAIRMAN: We have talked often 
about the dilemma here as to external reletions 
within provincial jurisdiction, I think 
the burden of ingenuity here has to lie with the 


federal people to make the kind of facility 
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avallabie and to make thinjts work. 

I think there are two levels of 
grievance in the provinces as to what has been 
in the past. I think-dt\is»quite, true that 
Quebec have a very different objective in mind, 
anc that is perhaps a constitutional objective 
quite apart from the practical matters involved. 

I think many of the other provinces, 
including our own, would like simply to get 
beyond this problem where the Federal Government 
would be appointing delegates to an educational 
conference in an area in which they have no 
officials on their staff, so who are they going 
to send? - this sort of thing. If a means can 
be found to accommodate that kind of problem, 
and perhaps in the directions that have been 
apparent in the last few days about the Federal 
Government making more latitude in this area, 
this problem may solve itself without there being --- 

DR.e FORSEY:: It. is'all\ there inthe 
White Paper spelled out in great detail. 

MR.GREATHED: Yes, unfortunately the 
oractice is not always ----- 

THE CHAIRMAN: Everything is the 
practices, pid. I think I tried to make this 
voint at the last meeting of officials, at 
which there was a pretty hot discussion about 


this, and I tried to plead with the Federal 
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officials that 90 per cent of what was wrong 

was the working of federalism, not with the 
arrangements that were there. It is the 
attitude of mind, the style of approach and so 
on, which, whether you agree with it or not, 
psychologically so often puts the provinces in 
the position of feeling that in the areas which 
were sovereign to them they were not being given 
adequate treatment or reception or provision. 

It is very much an attitude of mind. 

DR. FORSEY : All you have to do is 
keep rubbing their noses in their own policy 
statement, which is extremely explicit. After 
all, this 1s a fairly recent policy statement. 
You cannot have very much of a corpus of practice 
under it yet. You mentioned this Niger thing 
yourself. They are apparently now proceeding on 
exactly this basis. 

THE CHAIRMAN: Personally, I think 
in all of these things (and I think this has 
been brought out by John Meisel before) there 
are two things you are dealing with. One, 
like designing an automobile, I suppose, there 
4s the most efficient functioninge of the thing 
you are trying to work at; but beyond that 
you are trying to think of the whole style and 
purpose of the machine taken as a whole. We 


do not want to lose sight of either of those 
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and become so mechanical that we create some 
kind of machine that we did not set out to do. 
I think that is always before us. 

I think this is one, in any event, 
that the Government will look on here with very 
great concern before anything would be transmitted. 

There are just two others then. 22:- 

"Any matter capable of unilateral 

"“omendment by any jurisdiction should 

"not be included in the constitution." 

MR.STEVENSON: Are not some of the 
earlier things in the internal statement of the 
Federal Government in that category? 

MR. GREATHED: That is true. 

THE CHAIRMAN: I was just wondering if 
there is anything contradictory in this to some 
of the things that have gone before. 

MR. POSEN: IT think what we were saying 
is that if it is important enough to be put in 
the constitution, then it should not be capable 
of being unilaterally amended, and it may mean 
a reduction in 91(1). 

THE CHAIRMAN: Do you not mean it the 
other way around, that any matter that is 
included in the constitution should not be 
capable of unilateral amendment? 

MR. POSEN: Alds rights 


DR .)) FORSEY I thought it meant that, 
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certainly, that the constitution includes 
things that cannot be changed unilaterally, 

and that if it is something that can be changed 
unilaterally it ought not to be in the con- 
stitution. 

My difficulty with, this one is the 
statement that the written constitution should 
set out the rules of the political system, 
which takes in a terrible lot of territory. 
There arnepon.awiul lot of rules in.our political 
system that you would have your work cut out 
to put into a written document. 

THE CHAIRMAN: I have underlined that. 

DE ida tyes XS As I said at the last 
meeting of the task force, perhanvs at the last 
meeting of this Committee: all the books in the 
world would not. contain it. It would take 
anybody thoroughly acquainted with the system 
weeks and weeks just to write down the things 
that captivate his mind in that period. You 
would not have it complete then. You have 
bovlimit 1t a. Ji ite. D101. I don't know 
quite how you would do that. 

THE CHAIRMAN: Better give some 
detailed consideration on that. 

DR», FORSEY.: The whole system of 
responsible gfovernment, standard of government 


is defeated by a snap vote on a tax measure and 
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have to resign office and ask for dissolution 

of Parliament - my gsosh, you are not going to put 
that kind of thing in the constitution, capable 
of amendment only with the consent of Prince 
Edward Island. It seems an unfortunate juris- 
diction to be allowed to survive. 

DR. FPORSEY: Moditied set Of rules 2n 
some way; just the basic principles, as it were. 

Dit, FOnSEY * Yes, something like that. 

THE CHAIRMAN: We will tidy that one 
Ls Finally, 23 - a fine sentiment to wind up 
on, although there may be some difficulty in 
defining the appropriate surrounding area. 

DR. FORSEY: Youowl li find your 
major problem, of course, when you get to the 
last of that "... developed along eriiene and 
imaginative lines". One of your major problems 
may be Mr. Compo and Mr. Assally and other local 
developers who are full of striking and imag- 
inative ideas for lining their own pockets 
and may be most happy to oblige on their own 
terms You will have some fun controlling 
them, especially as their pockets include not 
only the money they get into them but the 
public officials who help them put it there. 

As Charlotte Whitton says, the real 
question about all the high-rise business in 


Ottawa is not what the mayor said it was: 
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who controls the city, the Ontario Municipal 
Board or the elected representatives? -- it is 
the much simpler question: who Sopeeete ie 
elected representatives? You will really have 
your fun (I am not being just facetious about 
this) because these developers set to work to 
bust the zoning by-law wide open, whereupon the 
City Council acquiesced, and the thing went to 
the Municipal Board, and the Municipal Board said 
in effect: "Look, you Johnnies have agreed there 
is to be a survey of this whole thing by profes- 
sional consultants to see whether this should be 
revised. We are not soing to vnermit individual 
breaches of this by-law until the survey is 
completed. Otherwise vour survey is worthless; 
you have a survey and merely revort on something 
that is dead, a thing that is decided." 

Whereupon there was all this hullabaloo 


from Compo's office boys in the City Council 


sayine “This is terrible. The City of Ottawa 
has no self-government at all. The province 
is lording it over everybody. What is worse, 


the National Capital Commission is telling 

the Ontario Municipal Board what to do, because 
the Ontario Municipal Board accepted the 
argument of the National Capital Commission 

on the matter" and this was the National Capital 


Commission, an appointed body, riding roughshod 
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over,.the citizens of Ottawz. 

Of course, this :.s terrible nonsense, 
but this is. one of the things vou will certainly 
run into if you start trying to develon the 
capital of Canada along what even the three 
governments regard as striking, imaginative and 
appropriate lines; you are going to run into 
parish-pump politics and thinly veiled corruption 
tmeerne City of Ottawa. 

PROF. CONWAY: What progress has been 
made, Mr. Chairman, with the Government of 
Quebec about Hull? 

MR. STEVENSON: As I mentioned 
earlier, they are now considering not only the 
report of the three governments on the future 
Of the capital areéas.but. also the Dorion Report, 
which was presented to the Government of Quebec 
last winter, and which I understand contains 
within it recommendations leading to a regional 
municipality around Hull. So they should 
be in a position some time soon to make a 
general policy announcement about their reaction 
to the proposal for a tripartite body and 
their reactions to a proposal of regional govern- 
ment on the Hull side. 

PROF. CCNWAY: I think the way to 
met around the problem, Eugene, of the Ottawa 


operators is to get a real super-operator, such 
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as the man who built Place Ville-Marie in 
Montreal, and someone who riot only has imagina- 
tion but also has immense practical experience 
of slippery people in real estate. 

DReorTORSEY = But whatever body you 
set up, tripartite body, is going to have to 
have some power to stick, or the local developers 
will drive a coach-and-four through the whole 
tning. 

THE CHAIRMAN: Well, we will take that 
one under advisement. 

MR. STEVENSON: Do I take it that 
proposition 20 passed without ---- 

THE CHAIRMAN: We looked at those 
three, Don, together. 

MR. STEVENSON: Good. 

THE CHAIRMAN: That concludes the 
propositions. 

Now, Mr. Robarts is not coming, I am 
advised, and I am not sure what arrangements 
he is going to propose as far as his delegation 
is concerned to the conference in Ottawa in 
December; but he will be discussing that with 
us and he may well want some representation 
from this Committee. I have not been advised 
finally as to what his wishes are in that regard 
but we will certainly be in touch as required. 


Are there any other matters of business? 
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MR. PERRY: Do we have any prescribed 
further meeting? 

THE CHAIRMAN: Well, we did advance 
this meeting from December in order to be in 
advance of the December meeting in Ottawa. 

Our task forces will be working. It is rather 
difficult, until we see what comes out of the 
December meeting. I wonder if we shouldn't 
perhaps set aside a date in advance that you 
might keep open for perhaps January, in case we 
find the work is accelerating at that pitch. 

MR. GREATHED: Third Friday in January? 

PROF. MEISEL: Mr. Chairman, the 17th 
is the third Friday in January. Paul Fox and 
I are tentatively involved in some other enter- 
prise, and we wondered whether chee would 
likely be a meeting of this group. 

THE CHAIRMAN: Again, I think depending 
on what guidance comes down from the Continuing 
Committee in the December meeting, we will 
know whether we are going to need to accelerate 
the work in sub-committees or whether we are 
going to have material to come back to look at 
in plenary. We might keep open, if you say 
the third Friday is inconvenient in that ~onth, 
we might keep open the fourth Friday, which 
is January 24th, without necessarily any commit- 


ment to meet then. 
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PROF. SYMONS: Mr. Chairman, can I 
Just raise a point a propos the coming conference. 

It is awfully difficult for our 
Committee to be useful beyond a certain point 
if it does not keep fairly in touch with what 
goes on at a conference of this sort. 

I think that if you want a Committee 
of this sort to give the best advice it vars fre 
is not the best approach to leave the side lines 
and say: "Well, what did you think about it as 
you followed it in the Globe & Mail?"; our 
advice just really is not what it ought to be. 

Then moving on from that, if you do 
wnat the members of the Committee to attend as 
observers, I think they are all fairly busy 
people and they deserve rather more notice of 
this than they are apparently going to get. 

I am sorry, I just feel I should say this. 

PRO S DM ALs On the question of 
information, there is a certain amount of 
documentation, of course, sent out at these 
conferences usually. Would it be feasible 
for members of the Committee to get that, or is 
it difficult? 

THE CHAIRMAN: We have not had any 
that I am aware of. In fact we just last 
week re¢edved the proposed agenda. 

PROF. BRADY: I was not referring 


to the immediate conference, of course, but 
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with respect to the kind of conference that is 
going to "come In December. 

MR. STEVENSON: The Continuing 
Committee has looked at a draft report which 
it would propose to present to the conference of 
Prime Ministers, which obviously ~has to De. up- 
dated”on the basis of discussions next week. 

I would imagine that that would be the basic 
background documentation for the conference itself. 

It is a fairly bland document the way 
it reads so far, somewhat along the lines of 
our report of what was discussed by that Committee 
so far, I suppose the guts of any kind of 
documentation for the internal use of the various 
delegations will be the actual propositions sub- 
mitted, and a summary of the ere eee on each 
proposition. fathimkeaphat ds about if... Tan. 

THE CHAIRMAN: 1 ithink so. We will 
certainly be making available anything that 
4s available before or after the conference. 

PROF. SYMONS: Mr. Chairman, could we 
not explore other dates if we are shifting 
from the third Friday? 

THE CHAIRMAN: Well, our original 
timetable, as I recall, when we started out this 
year involved the third Friday of each quarter, 
that is to say, March, June, September and 


December. 
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Now, I accelerated this meeting for 
the reasons I described, and I just do not know 
whether we will need a plenary session in the 
month of January or Babhiary 

PROD. MEL SEs Mr, Chairman, if you do, 
I am not quite sure but it is atte 
conceivable Paul and I might be able to switch 
this other thing. i think it, ts: probabiy 
dangerous to start moving the date. 

THE CHAIRMAN: res’, It so happened 
that when we changed the date and decided to 
meet in November, there were a number of reasons 
for setting the date we did, but the next statutory 
meeting, as it were, would be. Mareh Malfie 

I think it might be best, however, 
for our practices, if we kent the two preceding 
third Fridays open, as we have and if you can; 
and if we find it necessary to meet in plenary 
we will try and shoot for those dates. 

Well, we will adjourn. 


--------- The Committee adjourned at 4.30 p.m. 
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